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Lord Justice Buxten:

Introduction and summary

i. These appeals each raise a broadly similar question about the approach of the Criminal
Injuries Compensation Appeal Panel [the Panei] to the construction of the expression “crime of
violence™ as used in paragraph 8 of the Criminal Injuries Compensation Scheme [the Scheme],

the Scheme having been made by the Secretary of State exercising his powers under section 1 of

the Criminal Injuries Compensation Act 1995, The 1995 Act placed on a statutory basis what
had previcusly been a scheme operated under the prerogative. It was not however suggested that

Newwia la wh P e -

in any respect relevant to these appeals the new vires had altered the position as it obtained
k¢

In particular, the concept of “crime of violence™ had simply been continued in the

o~

' Scheme from the eariier set of ruies.

2. In both of the present cases the applicant was refused compensation by the Pare! on the

ground that, while he had been the victim of a crime, he had not been the victim of a crime of
violence. The central consideration in the Panel’s decision in both cases was that the applicant
had consented to the criminal acts directed at him. In August an application for judicial review
of the Panel’s decision was rejected by Owen I. Mr August appeals against that decision. In
Brown Collins J quashed the Panel’s decision and remitted the marter for reconsideration. The

Panel appeals against that decision.

3. In the hope of avoiding undue repetition, 1t will be convenient to proceed as follows.
First, [ refer to the relevant terms of the scheme, and make some general comments on its
structure.  Second, at this stage purely as a matter of background, I set out the basic facts of the
two cases. Third, ] make some observations ab

issue in the two cases, since the argument was at some stages confused by misunderstanding on
those points. Fourth, Iindicate the extent of current authority on the proper approach in law to
the construction of the expression “crime of violence™. 1 then deal separately with the issues in

each appeal.

rvations about the criminal law applying te the offences in

The Scheme
4 Compensation is only paid under the Scheme to a person who has sustained a “criminal
injury”. That is defined in paragraph & as a personal injury directly attributable 10

5. Paragraph 12 indicates circumstances 1 :
under the terms of the scheme, may be withheld or reduced. Those include, in paragraph 13(e),
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the epplicant’s character; and in paragraph 13(d) the conduct of the applicant before, during or
P R\ P W I DR H. a 3 i 1ai 1
after the incident giving tise to the application. Both of these provisions are pete..f:ally engaged
ey P o 1 . s [—— o

6. Paragraph 9 of the Scheme further defines “personal injury” as including physical injury
and mental inium in the sense of a medically recognised psychiatric or psychological illness,
Further provisions are however introduced limiting the circumstances in which compensation

- S ¢ Y

will be payab le r mental injury, One aspect of these was discussed at some length in the
L
L

appeal and it is necessary to make further reference to it.
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7. One of the issues in these ayp:u}.a i3 or was thcughﬁ to be whether it was gpen to the
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Panel to take info account the factual consent of the applicant to the acts causing his injuty in
determining whether he had been the victim of a crime of vmience even mougb that facrual
consent would in law not be effective to prevent the acts from bemg criminal. It was a
prominent part of the apnenl n August to argue that since any consent given by August to the

‘acts done to him could be effective in law tn alter the criminality of those acts, the Panel
were by the same token preclude from taking the fact of his consent into account in deciding

whether the crime that those acts ccrxsﬁtufed was a crime of violence. For reasons that |
indicate in paragraph 20 below, that argument was in any event based on a m1sc0nceptmn of the
law relating to the criminal offences of which August complained. The argument did. however,
draw attention to the terms of paragraph 9(c) of the Scheme, which includes amongst the
cumstances in which compensation is payable for mental injury where the applicant

If 1
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“was the non-conseniing victim of a sexual offence (which does not include a
victim who consented in fact but was deemed in law not to have consented)”

It is important to see how paragraph 9(c) fits into the structure of the Scheme. Paragraph
limits compensation to personal injuries attributable to crimes of viclence. Paragraph 9 adds
the further limitation that personal injuries h are mental lmunc= will in any event not be

compensatable (tnat is, even if they meet the parasmyh 8(a) rec,naz,:.\'*mem of being directly
attributable 1o a crime of violence) uniess they have been caused in certain specifically defined
citcumstances. One of those circumstances is, by paragraph 9(c), that the applicant was “the
non-consenting victim of a sexual offence™. In turn, however, the latter category exciudes
vmums who consented in fact but were deemed in law not to consent: the category alleged to be
sue in August. ‘%m:h a person therefore cannot recover for mental injury, even though he is
me of violence: because he is specifically said not to come within the

otherwise eligible category of “non-consenting” victim,
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9. For two, separate, reasons, therefore, pa:agmpu 9c) is o

construction of the concept of “crime of violence™ in paragraph 8{(a). First, paragraph 9 only
arises once it is determined that a crime of violence does indeed exist as defined in paragraph 8.
It therefore cannot affect the issue of whether or not the consent of the victim is relevant to the
construction of 1erms used in paragraph 8 Second, nor is it of assistance even by way of
analogy. Indeed, if analogy were to be sought, paragraph 9(c) is contrary to the contentions
a irrespective of the effect of a victim’s consent in law, a

. .
no assistance in the
1.
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victim who consented in fact is not a “pon-consenting” vict Vir Crow, counsel for the Pane
sensibly declined to rely on any such argument, saying that it was dangercus to draw support fo
a construction of one part of 2 document that had evolved as had the Scheme from other parts of
that document. I agree. The short point however is that paragraph 9(¢) simply does not assist in

deciding on the relevance of the victim’s consent in applying the concept of crime of violence in

r o e g

n -agre.ph. 8(a), because it is directed at the different and limited question of when compensation

be payable for mental injury attriburable to such crime of violence.

P
will

11. A concise statemnent of the facts relevant to each appeal is not made easier by the claims
of each applicant having been substantmlly disbelieved by the Parel. Howevcr, it was, nighily,
not suggested that the Panel had erred in law in that part of its work, although in both appeais it
was argued that there were further facts that should have been taken into account. For present
purposes, therefore, [ can confine myself to the facts as found by the Panel

12. The applicant in August was born in September 1976. He was placed in care in 1983,
and was from a young age a psychologically seriously damaged child, who presented various
manifestations of disturbed behaviour, including in particular sexual precocity. There is reason
to think, though nc preof, that he was sexually abused at an early stage of his life. In the early
summmer as it was tiought t be (there was some uncertainty as to the exact date) of 1990 he met
a man called Crow in some public lavatories. He was then aged 13 or 14, Crow was anéd 53.

August had gone to the [avatories looking for homosexual cc'igre;a, for which he expected to be
paid. He found a willing co-operator in Crow. Eventually, Crow was convicted of three
offences relating to August. The first and most serious was an offence of buggery, which took
the form of August penetrating Crow. The second was gross indecency, which took the form of

= A%

Crow md Al -gx.s& mutually committing fellatio on each other. The third was an offence of
taking indecent photographs of August.

Y . N4 ancad tn tgtn]

13. August gave evidence at Crow’s trial, at the end of which Crow was sentepced t 1
of seven years imprisonment, including an extended term under section 2(2){b) of the Criminal

h TS

Justice Act 1991. On appeal to the Court of Appeal (Criminal Division) the court acceptgu that
the psychiartric evidence indicated that Crow was likely to commit sexual offences in the future

which might cause serious harm, and that therefore an exfended term was not only JUS'ﬂﬁEd but
nevitable; but it reduced the sentence from seven years to five. In so doing the court said, at p

il ) 164
10D of the transcript of the judgment of Lord Taylor CJ, that it was influenced by the fact that

“the only vietim (if victim he was) of the conduct which brought the appe
before the court was a 13 year-old boy who was aiready corrupt, and who had
gone 1o the public lavatory for the purpose of secking out someone to obtain
money from them for homosexual activity, and who was the active partner in the

only act of buggery which ook place.”
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14, The Panel conciuded, having heard evidence not only from August but also Som Crow

and from the officer in charge of Crow’s prosecution, that the crimes of which Crow had been
convicted had not been crimes of violence towards August, because of August's consent to what
had cccurred. [t rejected a claim by August that in addition to the offences of which Crow had

b ]
been convicted Crow had also buggered him. The Panel found established only those matters in
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which there had been convictions.

-

respect o

15. In Brown the applicant had in the 1960s been a pupil at an approved school, where it
was clear that a high level of sexual misconduct took place amongst the pupils, allegedly
ecked by the staff. He claimed that when he arrived at the school, at the age of about 12, he

unchecked

was “raped” (that is, subjected to non-consensuval buggery) on four specific occasions by larger

and older boys; and also subjected against his will to varicus other sexual indignities in terms of

oral sex and masturbation which, if they bad taken place, would have amounted to gross
indecency. No prosecutions had been brought in respect of these events, and the Panel
accordingly had difficulty in deciding on the facts, particularly as it found the applicant himseif
to be a very unreliable witness. It appears to have accepted that the four incidents of buggery
had taken place, but did not accept that they were non-consensual on Brown’s part. Similarly,
whilst doubtful about the very occurrence of the oral sex and masturbation, it concluded (in the
words of the statement of My Lewer QC, Chairman of the Panel, the status of which I shall have

A¥RR duS Y ~

to explore more fully below) that

in the light of the ages of the other three boys he identified, which were similar

to his own, it was more likely to have been consensual conduct between boys
than something forced on him or which he had done through fear or because of

assauirs.”

therefore, in terms that are a marter of controversy in this
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“not satisfied that any sexual activity between the applicant and any of the 3 boys

')
he named was non-consensual and amounied i

7. The law as ta buggery and gross indecency

Bk

18. It will be conveniemt to make some observations about the underlying criminal

provisions, since they weye the subject of some misunderstanding, at least in the appeal in
August

19. The offences are set our in sections 12 and 13 of the Sexual Offences A

Act], which reproduce the comnmon law. Contrary to the contentions advanced in August, these
offences were not created to protect children, or any other person involved in them. Rather, they
seek to prevent what Parliament describes in terms, in the cross-note before section 12, as
“upnatural” behaviour. For that reason, first, both participants in any forbidden act are equally

[P35 Ea1514 ur. L. LA |

not merely as aiders and abettors; and, second, consent is never a

352

ct 1956 [the 1956
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efence and is irrelevant to any issue of guilt. It was for that reason that Crow was convicted of
en the patient, not the agent; and even though the agenr, August,
tuded, been a willing and active partner in that act of bugpery.

Wy WAl £515 22l

ecutions distinguishes in terms between acts of buggery
that do and do not amoiunt tc an assault. It alse follows that, since the consent of either panty is
irrelevant to guilt, so the age of the participants is irrelevant: save when there apply the special
provisions, not engaged in our case, introduced by section 1A of the 1956 Act ta‘ exempt from
crirninality acts of buggery done in ptivate between consenting adults. = The conteniion
advanced on behalf of August that “Parliament has provided that a 13 year oid boy cannot give a
valid consent in law to buggery” was therefore misconceived. Such a provision is to be found
in relation to offences of assaul? in sections 14 and 15 of the 1956 Act. But it is not extended to

2 and 13 for the reason already indicated, that those sections are aimed at unnatural

AW Lle AW La AL

L
by both parties, rather than at the protection of the victim of an assault,

4
2
3

21. Authority on the constructioh of

22 The leading authority is the decision of this court in R v Criminal fnjlfriéﬁ Camﬁ_emanurr

Board ex p Webb [1987] 1 QB 74 [Webb]. We were not shown any materia] dgrﬁogat}ng fr?m

the guidance given in that case. It has been approved and followed in later authorities, including

¢.st recently in Scotland in Gray v Criminal Injuries Compensation Bgar_d [1999]‘ SLT 425.

cr was it suggested that the fact that Webb addressed the concept of “crime of vw}ent_;e” as

er scheme made it any the less authoritative as a puide to the construction of
A

used in an earli

the-se same words as used in our paragra

an! i

at said, however, two caveats must be entered.  First, although the judgment in

o~ - - 11 i

22 All tna to e ‘ :

W bb does give guidance as to the meaning of “crime of viclence” in genera] terms, the actual
’ ental illness by witnessing the death of

ca:z was addressing claims by persons caused mental 1}}11635' y witnessing

tre~passers on the railway. Such offence as those frespassers might }ﬂmve committed, unr:iez thi
prrvisions of section 34 of the Offences Against the Person Acﬁ 1861, was not a cr_ujxa m
;i ~ience. It will have been noted from paragraph 5 above that that case is now specificaily
pre-vided for, but as something other than a crime of violence, in paragraph 8(b) of the Scheme.

=

2 LA

Se~ond, it necessarily follows from the circumstances of Webd that the specific issue in the

e . . .
pr=sent case, of the relevance of the victim’s consent to whether the crime committed against

hi== was a crime of violence, did not arise.

Mr Crow contended that six propositions of law could be drawn from Webd. I agree
ive of these, The sixth is a matter of more difficulty, a difficulty that has
in Brown. The six propositions were:

FELro A AR Wik

is not a term of art
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brief) written form, the Pan

a

estion, A s 1t wag put in Webb at p 78A, it depends on *a reasonable and literate man’s
of the circumstances in whm.. he could under the scheme be paid

Iy c
used by a ctime of viclence

compensation for personal injury canse

) The issue for the Panel of whether a crime of violence has taken place is a Jury

c) That question is not technical or complicated: as it was put at p80A of Webb, the
Panel “will rsccgnigg a ¢rime of violence when thev hear about it, even thouzh as a
matier of semantics i may b be difficult to prnﬁ"na a definition Wh'*ch is not too- Narrow or
so wide as to produce absurd consequences”

d) The correct aypf'ﬁaﬁh is not to classify particular offences, i parhcular crimes
such as “buggery” or “assault”, as crimes of violence.  Rather, the task of the Panel is
to decide whether the evenis that actually occurred were (i) a cnme; {n) a crime of
violence s

e) In performing that task, the Panel has to look at the natute, and not at the results,

e W

of the unlawfu] conduct

existence of a crime of vmlence is whether

cing of 2 ..ostzle an

1§ A test (or possibly the test) for the e

there has been the infliction or threat of force o

25 Allo ﬂ*e* © propositions are amply justified by Webb apart from the last of them
In that regard, what Lawton LJ said in Wa bb, at p T9H-30A, was that :
“*Most erimes of violence will involve the infliction or threat of force but some -
may not. | do not think it prudent to attempt a definition of words of ordinary
usage in E‘xgﬁ"‘h which the [Panel], as a fact finding body, have to apply to the
case before them.”
26. The decision in August
27. In both cases before us the original decision was set out in brief (in Brown, exiremely

el’s reasoning however being further explained in these proceedings

\'l“&} TR S A . ! . "
by witness statements by Mr Lewer, Those statements were adm:?ted .wx'thout ob;;ec?xon! a'nd I
.shall therefore refer 1o them where appropriate. I understand that in his judgment Pill L is to

make some further observaiions about this aspect of

28.

S

+ ~F thn r\*lnt‘;ﬁt‘

o LR e e,

The reasons given at the end of the hearing were in the following terms:
“The applicant’s history, his upbringing and his experiences before he met Crow

lain why, as 2 14 }re*\r d he was secking sexual exnenences with other men
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and doing so for money. But to explain and understand does not mean an
applicant is entitled to an award within this Scheme.

On all the evidence, it is probable that Crow was one, though certainly not the
irst, in a series of mep whom the applicant met and had sexual activity with. At
14, he clearly needed hgin-hu’[ tha‘t does not mean he was not a consenting and
willing partner to what he sought, Whether he can blame others is not a matier
for us. We do not accep t the submass'cn that the cumnlative sexual experiences

=)

On the jssue of credibility, we are not satisfied that he was penetrated by Mr
1ote of the basis of the conviction as explained to us by the
police afﬁcer, whose evidence we accepted. However, this does not affect our

2

25,  In paragraph 11 of his witness staterment Mr Lewer gave some further background to the
Panel’s decision: y

“Submissions were made by the presenting officer, and by
Applicant. The presenting officer submitted that there had been in ,
~ or worse, and that the issue for the appeal panel was whether the Appncam had in
fact consented. Counsel for the Applicant submitted that there was no dispuie
that the Applicant had participated voluntarily, in that he was not forced.
Howsver, his mnsent _ad been vitiated by his earlier history and abusive

A AN WYy e mal

experiences, and ;, ge o fhP assailant, who was 55. The Applicant had been
sexualised by cumu t: ve abuse by others, and was not responsible for his own
actions.”

30. It may be convenient to say that counsel referred to by Mr Lewer was neither Mr Levy
QC nor Miss Hamilton who appeared for Mr August before us and in the court below. However,
it was not suggested that Mr Lewer’s account of the way in which the case had been put by Mr
August’s then representative was inaccurate. |

32. It is tempting to say that the barc facts of August render it impossible to say that a
conclusion by the Panel that there bad been no crime of viclence was trrational or contrary to
law: which is what August has to establish in order 10 quash the Panex s decision. - He was the
active and willing participant in an act of buggery in which he was the agent, not the patient.
He wgs equally a willing participant in the acts of fellatio which, or something like them, he had
one in search of. The reasonable and llterate man of Webb could not possxbly be sald

i able in other respects the conduct of Crow had
r Levy, in a ""ide-r"'iging argument, said that that would be far too

L U O T [ ETat e T R



simplistic an approach to the matier. I hope that I do justice to that argument by summarising its
main points as follows:
a} The Panel had wrongly assumed that the only issue as to whether a crime of
violence had been committed was as fo whether August had consented to what had been
done.
b} Even if that assumption were justified, the Panel in acting on it was wrong as a
matter of law o use consent as a disqualifying factor at all because
i) A chiid of 13 cannot as a matter of law consent to the acts comrmitted in
this case; and ~
i) In any event. current public policy, pethaps more clearly than at the time
of Webb, requi.,s such a child, and particularly one with the horrific background
of August, 1o be treated as a victim and not 2s 2 consenting participant
¢} The Panel had ignored or misunderstood cvidence that demonstrated that August
in any event had not consented in fact.
d) Insofar as this was a different point from those set out above, the Panel had
wrongly assumed as a matier of principle that, once consent was shown to exist; there
couid not be any q“uesﬁcn of the crime being one of violence. This com r}aht was only
faintly discernible in the original argument, but it echues the main, indeed in effect the
only, complaint raised in resisting the appeal in Brown.

33. ,Argumefﬁ CD}(i} can be mhpﬁscu of imir xeumtcxy, for \he Teasons set out in PATEEIAD
above. The other contentions need further consideration,

LS .-—--a

34.  The issue before the Panel in August

. Mr Levy seized on the account of the hearing given by Mr Lewer as zet cut in parsgraph
been indecent

P, B

35.

79 above. The Panel’s own prescniing officer had accepted that there had

assaults (Mr Levy would interpose, clearly a crime of violence) and that the only issue was

whether the applicant had consented to them. “Consent” was therefore presented as some sort of

disgualifying factor, that (i) wrongly changed the nature of the offence; ot (ii) was treated as a
ure of the acts or offence, The Panel had aoreed with

f ctor t.uﬁl. SO },“"i‘v’ﬁl} o u.auued the nature |24 Lagp in) ence Ae Tane nNad agr

{his analysis, & Tv‘ Lewer’s statement, and the statement of reasons given at the end of the
R o |

hearing, cleatly showed.
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36.  This atgument takee too mechanistic an approach to what was said by the presenting
officer, and ignores the way in which the case wag presented on behalf of Mr August. [ deal first
with the suggestion that the case was one of indecent assault. In fm- as indicated above, it was
not; and, insofar as the hearing officer said that it was, he either misunderstood the case (2
misunderstanding plainly not shared by the Panei, who pmcecacu on the basis of the offences
actually committed by Crow); or was speaking figuratively. But even if the case had been one of
indecent assault, criminal because as set out in paragraph 20 above the provisions of sections 14
and 15 of the 1956 Act render a child’s consent ineffective, it would still be necessary to
consider, on the basis that the applicant consented in fact, whether the crime had been one of
violence.  That was emphasised with his customary clarity by McCullough J in an indecent

. assault case, R v CICB ex p Piercy (untepo n%d 14 April 1997), at p 4E of the n'gnscnpt.

ii

T

onsent give 2 girl under the age of 16 to unlawful sexual intercourse or
| It

“Consent £iven oY & gk un i
indecent touching is not recognised by the t does not, however, follow that
age inv ghmc the use of violence. :

to commit either offence against a girl of tha

Fach case must be decided on its own facts. Not every apphw on of foree is

violent. Just as consensual sexual intercourse beiween a man and a woman

would not normally be regarded as a violent act, so it is with a girl under the age

of 16. [The offender’s] admission that be had intercourse with the applicant did
not amgum to an admission that he had been violent towards her. The medical

evi re d"* not negative her consent, and the Board clearly believed that she had

Fi

fat

n-t esia ahe" that she did not consent, Not every indecent touching of a girl
under the age of 16 involves violence.”

37.  Irespectfully agree with that analysis. Mr Levy indeed read us most of this passage, and
dggﬁned an invitation from the court to say that it was wrong. He said, rather, that the facis of

,' were very different fmm those in August. So they were, not least in the fact that in Piercy
he applicant was the patient in the act of intercourse, whereas in our cage he was the agent. [

¢ appida
{hus regard the refer“ nce to sauk’ the proceedings before the Panel as at best a red herring.

¢-+p

38.  Irever, therefore, to the nature of the case put before the Panel by August, as set out in
paragraph 29 above. It is piain that it was accepted on all sides that consent was in
issue, in the absence of any evidence of August being forced to participate. The Panel were
clearly within the proper limits of their judgement, acting as the jury envisaged in ﬂubb m think

that at least on the facts of August the applicant’s consent or willing participation was highly
. relevant to deciding whether, as a matter of ordinary language, Crow’s criminal acts had been
rds him. And that was clearly also the view of August’s then counsel, both in his
gwer and in the nature of the evidence that he adduced to whmh 1

hig o

at a jater stage of this judgment.

»

39. 1 therefore conclude that in the pamicular circumstances of Aug;r‘ the Panel wers
1n thmkmg that (1) the issue of August’s consent was relevant to the construction and
ion of the concept of “crime of violence™; and (ii) that issue was the only live issue

errn at the Panel hgagmﬁ'
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40. Public policy and the child victim

4i. There were two strands to this argument. First, that the Panel did not give sufficient
consideration to the actual position of August, and did not for instance consider whether the
whole history of his connexion with the exploiter Crow demonstrated behaviour of a threatening
- pature on Crow’s part. The presence of threats or intimidation, it was said, was indicated by
August’s breaking off his connexion with Crow in a state of fear, and reporting the events first to

i}
3

H
¢ 1ol amwerione o rad nen rasvilie i y
l.h“: 50018 s¢ervices anGg, woen nat ﬁ;udu'uuu 30 eSS, 10 the thce. Sewﬂd, that ma ;y event

A,
the concept of “crime of violence™ as directed towards children should take account o
thinking as o the need to protect and treat
sexually abused or entangied in prostitution. I consider those poins in

42. So far as the history is concerned, Mr Crow pointed to powerful reasons for doubting
whether August had, during the transactions with which the Pane]l was concemed, been in the

. S
vulnerable position that Mr Levy urged. Amongst the matters to which he drew attention was
the abservation of the Court of Appeal (Criminal Division) which is cited in paragraph 13 above.
It is not necessary to descend into this dispute in detail, because I am quite satisfied on two
"points. First, this was not the basis on which the matter was put to the Panel. Second, the
-argument overlooks the fact that the compensation claimed must be directly attributable to the

L 9404 LR L8 5.9 Ly

, commission of a crime. When the court asked what crime Crow had committed, during the

a,

leged grooming and exploitation process, apart from the crimes upon which the Pans!
[

proceeded, it was not surprised that no answer was forthcoming.
43.  As to the second limb of this argument, I would cerfainly not undervalue the importance

of society taking an active and sympathetic role in protecting those who find themselves in Mr
ugust’s position. The Panel has, however, to apply the Scheme, which does not award

ompensation for general fuilings on the part of society, such as may very well may have

¥
L

[}

occurred in Mr August’s case; but only for injuries caused by crimes of violence. This part of
Mr Levy’s argument was in truth a complaint that the Scheme itseif was inadequate in its terms
and limitarions. That complaint was at the bottom of the arguments relying on the European
Convention on Human Rights that were ventilated at length in August’s skeleton argument, but
in the event not pursued before us, [ say no more about that than that [ consider the latter
d. But none of this has anything to do with the construction of

TIPS . T PRI SIS S VU
the Pa.uﬁ}. The Panel ot be criticised on

. . ey - T H el al¥ Lo} y
A4, ine evidence pejore the ranel

45.  Mr Levy complained that the Panel had ignored or not given proper weight to reports
from a clinical psychologist, Dr Gerrilyn Smith. These were prepared respectively on 22
December 1997; 2 July 1998; and 22 October 1999. The first two of them were before the

Panel. The last, as can be seen from its date, was prepared after the Panel hearing and
g e s e L Y e e At o 0 e 7
(pis:smun“i y} for the PUPOSCS | fthese jui uceedzugs,

e e n s e e e e L
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46, We have read al] of these reports, and disturbing they indeed are in the account that they
ngust’s problems and the lack of attention or inappropnate attention that they received

; and early adolescence. Relevantly to this case, they are said to demonstrate that
August did not consent, or at least could nor pive informed consent, to his connexions with
d that he had consented. The high-
; raph of Dr Smith’s last

H
I‘r‘lﬂn PREIWTR T
MALLLE, klun oyl QAL MA AL mith's

Crow: so that as a maiter o H
water mark of that conciusion is fo be foum
fEpOIT:

“It is debatable whether a psychologically well adjusted child connected to their
familv of origin could have made such an ‘informed choice’. It would be highiy
improbable if not impossible for a grossly psychologically disturbed and

darnaggd 13 year o bnv living in the care system to do so. His life experiences
frrdnd rendered him effectively incompetent in carmg for himself in

Mr erly accepted that he could not use that report, which had not

47.  Mr Levy very prop i
been before the Panel, to criticise the Panel’s conclusions on the evidence that had been
Hat had been bufs

ide
before it. He submitted, however, that those of Dr Smiih’s reports ¢
the Panel were 1o the same effect. I fear that I cannot agree. The burden of the two
earlier reports is not that August was incapable of consenting to what occur:eu or did not
consent to what occurred,’ but rather that any such consent should not be regarded as
g the culp b ity of what had occurred. It will suffice to quote what [ thmk to

L& g representative passage from paragraph 3.12 of the first report:

“Carl’s understanding of the legal situation regarding the episode with Mr Crow

is somewhat confusing. However it is my opinion that adults must take
- responsibility for their behaviour. Carl was clearly below the age of consent, and

the adult must therefore share 2 greater degree of responsibility for the sexual acts

bemg comnmitted, Children who have been sexually abused are often very

sexualised, and will indeed make inappropriate suggestions to adults in relation to

se""ai interactions. However, again the onus is on the adult to refuse to take part

B Kot . i e e

in such inappropriate m-eiv.m and the therapeutic imperative is to seek treatment

[=22 L0 ¥ £ 1)

to heip the yo “g pet n better understand themselves, including their sexual

abuse experience

Lo sl e h:nd Fa)

48. It is instructive to read this and other passages in the light of the case as presented o
bebalf of August before the Panel, as set out in paragraph 29 above, and the terms of the Panel’s

£

ruling as set out in paragraph 28 above. The case was not that August had not consented, but

rather that because of his psychological state and history his consent was “vitiated™ the view
sed by Dr Smith. It was that case that Mr Lewer was plainly addressing, without averiing

rrEeann

written ruling, The Panel’s view was that while such considerations might

=

E
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excite sympathy for and understanding of August’s willing participation, they did not mean that
he did not consent in fact. Such a conclusion was, on the evidence, plainly within the proper

ambit of the Panel’s judgement

49,  An assumptior that the presence of consent was conclusive as to "viglence "'?
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50.  Such an assumption, if it were made, would in my view be inconsistent with the
approach laid down in Webb, which requires all the circumstances of the case to be considered,
as a jury question, in deciding whether the crime as actually committed had been a crime of
violence. The tmﬂlvsis of the Panel’s reasoning set out above demonstrates that no such

assum?p 1 was ma___ in thig cg_sg; or, at least, that if such assumption was made it was not the

basis on which the Panel decided the case. Consent was regarded as the only live issue because,
a5 the case aeVewp and was pﬁs&ﬂt"d, as described in rmvagra?hg 36-39 abave, on the facts it

was he only live issue.
51.  Conclusion in the case of August

S52. None of the criticisms of the Panel’s conclusions are bome out Owen T was right to

reject them. I would dismiss this appeal.

53. The decision in Brown

54.  The written conclusion issued by the Panel at the end of the hearing was in markedly
shorter and less informative terms than that issued in Augusr. It has already been set out in

paragraph 17 above, but it bears repetition:

The Pan sexusal activity between the apphcam and
any of the 3 boys he named was non censmsu_l and amounted to a crime of

“’TL.:. Pane' wras not ¢ is lgd tha

viclence.”
55, Fsr greater understanding, therefore, it is necessary to turn to Mr Lewer s statemem

paragraph 14:

“Given the sexualised environment, there were also likely to have been
consensual sexual relationships and experimentation hatween oys of similar
ages. The Panel took the view that if what occurred was consensual, then it
would not be 4 crime of violence, even if it still amounted to a criminal offence*
because of the ages of those concerned. The Panel understood that this was aiso
implicit in Counsel’s submission, though it notes that it is not how the case is ’,
o the “Grounds” [scil., of the application for Judicial Review, referred to
in more detail in paragraph 60 below]. ~
5. What we had to decide was first whether the Applicant had been involved in
966-67 in sexual activity of the kinds he described...and secondly, if he bhad
een involved in significant sexual activity of the nawure he described, whether
was done consensually or was forced upon him (by fear or actual force) so as
o armount 1o a crime of viclence, If he par ftzc.mfed consensnally, the Panel did
~f
L

a erime of violence

nct consider that be had been the victim o

L |
i
1

i
'
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56.  The Panel reviewed the evidence, such as it was, inciuding & medical report that appeared
to show that Brown had in fact been subject to prolonged abuse, going beyond the four acts of

non-consensual buggery on which he based his claim. It then expressed the conclusion that

'such crimes as had been committed had involved consensual acts and thus had not been crimes
of viclenice a3 defined or analysed in paragraph 55 above, and in Mr Lewer’s statement as set out
V.4
Q

57.  Having dealt with thar issue Mr Lewer continued, in paragraph 19 of his statement, in 2
passage cited here because it is strongly relied on by Mr Guthric QC on behalf of Brown, as it

was relied on by Mr Keith on behalf of the Panel before Collins J:

“The Panei did not consider the claim under paragraph 13(d) of the Scheme. .
no issue of conduct under that sub-paragraph had been raised or argued. Any
reference to consensual conduct was to the conduct that the Panel considered was

an element that determined whether an act was or was not a crime of violence.
Not did the Panel accept that anal intercoutse cannot be seen as anything but an

incident involving viclencs, as suggested. The Panel considered that a person can.
consent in circumstances in which there may still be 2 erime but not a crime of |

violence.”

58.  The course of the proceedings in Brown

short point relied on before us to uphold Collins J’s judgment is that both the written
statement of reasons and Mr Lewer’s witness staternent reveal that the Panel wrongly assumned

" that, if the criminal acts directed at Mr Brown were consented to by him, then, for that reason

alone, they could not have been crimes of violence. It was not, as I understood it. submitted that
the Panel could not wke the consent of the victim into account in deciding whether the crime had
been one of violence. The complaint was tather that they had relied on that fact to the exclusion
of all others. The Panel thus had not reviewed all the facts and circumstances, as a jury, as the

nidance in Webh required, but had applied a dogmatic and inappropriate policy. That approach
d an error of public law on familiar grounds of refusing to consider relevant facts or
applying a policy or theory without proper regard for the instant case.

O o |
Lt ts s

60.  This compiaini is not easy to extract from Mr Brown’s Form 86A. The Grounds

expressed there were, first, that the Panel’s written reasons, as set out in paragraph 54 above,
Ao vy A ke

poan

‘were inadequate. That was said to be because it was unciear whether the reference in them to

. )

Brown’s consent indicated that the Panel thought that no crime had been commitied; or whether,

4

“allegations of intercourse per anum canmot be seen as anything but an incident

Y

involving violence.’
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51. When I first saw the Papal’s written statemnent of reasons [ was concerned at its brevity. |

*am not on refiection sure that that is a valid criticism. It has to be remembered that the statement
is issued immediately after a full hearing, in this case a hearing at which Mr Brown was
represented by counsel, and at which ail concerned may be cxpc cted to ‘aave identified the live
issues: which, according to Mr Lewer’s statement which has noi bes a were
principally related to the applicant’s credibility. I also note that a Judge as expenencea in puouc
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law matters as Collins J was unimpressed by the complaint as to inadequacy of reasons: see
paragraph 3 of his judgment in this case.
62.  However that may be, it was this complaint of ambiguity that elicited Mr Lewer’s

staternent in the Judicial Review praceed ngs, which I have already qumed from at length. If
that statement, and in particular paragraph 19 of it, extracted at paragraph 57 above, is read in
the context of the Form 86A it is clear that it is curec‘uy aduresm ng the complaints there made.
In particular, when addressing the complaint quoted in paragraph 60 above Mr Lewer does not
say (as he would be expected 10 have said had the Panel made the error complained of by the
Respondent to this appeal) that the sumbission necessarily failed in a case where consent was

AR LW AL

ptesent. Rather, he app ars o me to say that consent must be taken into account before

conciuding that an act of anal intercourse is ar =r't of violence.

wr they

63. I make these points not to suggest that Mr Brown is in some way pxé::l ided by the
h; tory from advancing the case that he now asserts. Mr Crow rightly did not make any such
submission. Rather, whcn reading the documetits and statements in the case there is a danger

islead unless the nature of the issues before the Panel and as they were originally

that they may mislead unl
thought to be befuore the 533 ge is kept in mind,

64.  With those preliminary observations, I turmn to the judgment of Collins J.
65 The judgment of Collins J

G6. On the facts of Brown there is no such easy answer as was suggested for dwgust in
olling ] put it, in distinguishing Owen I’s conclusion in August:

$322 I3y

eems to me, in the c1rcumstances of a 12 or 13 year old being buggered by
vita le hat he would be injured. Consent apart, this would, in my
oubtedly have been regarded as a crime of violence.”

(R § 4

67. The issue as it finally took shape before Collins § was in narrow terms, and did not
o pi PP
4l 1830C 18

inyolve the exiensive analysis that was adopted, at least before us, in dugusi. Th

1

summarised in paragraph 12 of his judgment, Mr Keith, then appearing for the Panel, said th:
the proper construction of the Panel’s ruling, as shown by Mr Lewer’s statement, was tnat it had
all th ances of the case that Brown’s willing participation prevented what

Cﬂnciuﬂﬁu il a He Ci: cumstan L
had been done to him, albeit that it was criminal, from being characterised as a crime of

E

...‘
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the ambn the Panel’s factual judgement as envisaged in Webb, and not open to criticism as
having been irrational or entailing an error of law. That argument was advanced to meet the

r Guthrie QC (who appeared before Collins J and before us, but not before the
have summarised in paragraph 59 above. Collins J recorded Mr Guthrie’s

s et

at the Panel was effectively saying to itself ‘Because there was
CQJ.ld be no crime of violence. Whatever may be thought of the

uggery in other circumstances, buggery where there is consent (albeit

.I.J o7 B A, it Ll A3

“it is clear th

)

5 age aces not prevent the crime from existing), it cannot be said to be

68, Mr Keith relied strongly on Mr Lewer’s statement set out in paragraph 57 above, that the
Panel had considered that consent was “an” element, not the element, that determined whether
an act was a crime of violence. That and other parts of Mr Lewer’s statement showed that the
Panel had indeed address ed th paﬁicu}ar fact of the spplicant’s case, without preconception as
to the effect of the apphcan 3

£9.  The Judge did not accept Mr Keith's submission, but it is riot whclly clear that he
accepted the full force of Mr Guthrie’s submission either. The Judge said this, at paragraph 14
of his judgment:

“I find it difficult to read what Mr Lewer says in that narrow sense [as contended
for by Mr Keith]. It seems tome that what the Panel is saying is that, because
this was an offence of buggery to which the victim consented (albeit as a matter
of law the consent did not prevent the offence beiug co ;m.ued), it conld not be
regarded as a ¢rime of violence. It seems to me that ihe findings of fact that went
only to whether or not there was consent shows that that is indeed the case. As]
ventured 10 point out in argument, when dealing with what happened to a young

lad aged 12 or 13, the reasons why he consented might well be thought 1o be

material when considering whether he has been the victim of a crime of
violence....Was there i reality true consent which can properly be said to negate
the element of violence that might ctherwise be inherent in an act of buggery?
70.  The iatter part of this observation would seem to indicate that the Judge criticised the
Panel not because it had commitied an error of public law by treating the presence of consent as
7} " Fsinlomen: Wy
& Vi\.n.\a.uuu, uLt

conclusive of the, properly factual, issue of whether there had been a crime o
rather because, in seeking to review the issue of consent, the Panel had not considered that issue
n sufficient depth. That that was the Judge's concemn is perhaps further demonsirated by the

m
fact that he went on from this part of the judgment to review the law applying fo paragtaph § of
the Sc d thar he was bound by Webb, and then, at paragraph 26 of the judgment,
d

heme; e'rpuaszse
. wesme T9m 3e -
inguished Owen J's judgment in duguysr by saying:



S

“[Owen J] said that it was for the nypeals Panel 10 censider all the evidence. Hea
was not prepared to say that on the evidence in that case the [Panel] had reached a
decision which was in any way flawed as a matter of law. Having rega
facts found, that does not in the {east surprise me because, as I repeat, there was
no question in that case of the applicant being a victim of a crime of violence in
the true sense of that word. He was not injured directly or physically as a resulr

gfthe crime in (iuggﬁgﬂ_

[« 9
~
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7. There is no mention here of the real difference between Brown and August, if My Guthrie
is right in saying that the Judge accepted his argument: that the Panel’s decision in Brown was
flawed not b cause i made 2 w ,,..g assessment of the facts, but because, by its assumption that
the presence of consent concluded the issue of vmlence, the Panel nrecluded itself from making

an assessment of the nature that Webb calls for at all.

72.  The Judge then went on to consider an example of a prize fighter clalmlng compensanon

for his injuries, and the suggestion rhat it would be open to the Panel to decide that, because of

the existence of consent, the assault asioning actual bodily harm that he had suffered was not
an offence 01' violence. The Judge continued at paragraphs 29-30 of the judgment;

“] venture to suggest that the ‘reasonable literate man’ referred to by Lawton LI
[in Webb] wsu! amazed that that was so, It seems to me i that sort of case
that consenti cannot change the pature of the acts so as to render something which
would otherwise have been a crime of violence not a2 crime of viclence,”

(49
9= s?:

73. He then said, in relation to the instant case:

“What was done to the apphcam 7 The answer is that he was ‘“‘"gere\. It wag insvitable
from that that he would suffer some trauma. So much the docter indicates. He did suffer
traumna. As it seems to me, again the reasonable literate man would say to himseif that
the act of buggc;v by one person upon another who was aged 12 or 13 should b
described as 2 cnme of violence’ against that 12 or 13-year-old. That being so, as 1t

seeins to me, the fact that there was consent (if there was) does not mean that it is not a
crime of violence.” :

It is difficult to read this passage a¢ being anything other than the basis upon which the Judge
decided the case. It is notabie that, in contrast 1o the example of the prize fighter, he did not feel
L% 3

n-a te

able to say that on the facts of Brown no reasonable it man or Panel acting as a jury could
corne to the conclusion that there had not bcen 3 crime of /io ience. "iher, he sa;d that ths Jjuror
H £ L x A

have heen deflected from that conclusion by the presence of the victim’s consent. That is a

ism different from that adumbrated in the passage cited in paragraph 69 above, but it does

rritd

[ § 1010300 4 PR E31)

seem to be the basis on whichthe Judge proceeds. Mr Crow complains that if that was what the
Judge indeed d d, he impermissibly substituted his judgement for that of Panel, as the statutory
decision-making body.
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25 above, that requirement, as a universal rule, cannot be extracted from #ebb. A test in those
dopmatic tetms is inconsistent with Lawton LI°s emphasis on the issue being a jury question that
rurns on all the circumstances. As he said, while there will usually be the infliction or threat of

ey

force, that is not 2 universal requirement. Since however this was not the basis on which the
Panel proceeded it is unnecessary to pursue the issue further. ™
VoL
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81.  To the extent that the Judge concluded that the Pane] had copimitted the error complained
of by Mr Browm, for the reasons set out above I am unable to agrge with him. To the extent that
he proceeded on the basis tentatively suggesied in paragraphs 62 and 63 above, then that is not 2

basis which Mr Guthrie sought to support in this court; and in any event would involve t

- Judge’s substituting his own judgement for that of the Panel. Such a course cannot be Justmea in
this case. Although the facts are not as straightforward as those in August, it is in my view

impossible 1o say that the Panel were irrational in concluding that the acts commmed

e 0

consensually, with Brown were not ones of violence.

3z Disposal of the appeals
85. I would disrmss the appeal in Augusr. [ would allow the appeal in Brown, set asxde the
Judge’s order, and substitute an ordsr that the application for Judicial review be refused

84. The Criminal Injuries Compensation Scheme was introduced in 1964 on an ex gratia

rather than a statutory basis, and was revised in 1969. The Scheme provided for compensation
for physical injury caused by a “crime of violence”. The meaning of that phrase was co‘nﬁ‘ia“fﬁu
135

bath by the Queen’s Bench Divisional Court in R v CICB ex parte Clowes [1977] 1 WLEK
Appeal in R v CICR ex parte Webb [1987] 1 QB 74. In both cases it was saxd

i i a termn of art {per Lord Widgery LCJ in Clowes at 1364C, per Lawton LJ in

f(

S -

ee no reason f doubting that the comment holds good when the meaning of the
as ered, as it does here, in the context of the statutory scheme, which
‘, Inj juries Compc_nsahon Act 1995. The material provisions are as
ibility to apply for compensation™ —

“6. Compensation may be paid in accordance with this Scheme:
(a)  to an applicant who has sustained 2 criminal injury on or affer 1 August
1964, ... .
o e 4o mrvwmmooc A +h q h “crimi 1 inj ? E ai
8. For the purposes of this Scheme, “criminal injury” means one or more person
injuries as deseribed in the fcusvglug par D‘Ya_?_h ben’lE p dlrectly attributable to:

g {including arson, fire-raising or an act of poisoning),
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9. For the purposes of this Scheme, personal injury includes physical injury
(including fatal injury), mental injury (that is, a medically recognised psychiatric or

sychological illness) and disease (that is, 2 medically recognised illness or condition).
Mental injury or dissase may either result directly fram the physical iniury or occur
jury P jury

without any physical inj"'y, but compensation will not be payable for mental injury
12

alone unless the applic:

{(a)  was put in reasonable fear of immediate physical harm to his own person;
ar

(¢)  was the nom-consenting victim of a sewual offence (which does not
incjude a vxcnm who consented in fact but was deemed in law not 10 have

consented, ... .
85, In his judgment in Clowes, Lord ‘.Vidg:ry LCJ included t hm comment;—

“What the meaning of ‘crime of vmlence is in xny opunon is very much a jury point. If
the ques";ﬂn grose in 2 case to be determined by a jury I should have thought the judge

would have to leave the meaning of the phrase to the jury and would possibly interfere

with their deliberations to the Tui‘ﬁmum 7 {1364D).
i

87.  Mr Crow for the Board adopted this as part of his submissions in this case. If it means no
more than that the Court should endeavour to give the phrase its natural and ordinary meanmg,
as it is required to do by the normal rules of statutory interpretation, then of course I do not
demur. B"f I do not think that treating the matter “as a jury point” adds anything to this basic
pi'GyuSiT.luu. Even if the meaning was to be decided by a jury. it would be necessary for the judge
to give a direction to that effect, and the search for the natural and ordinary meaning would be

taken no further. In effect, the jury would have the same task as the judge does now.

88.  The judgments in Clowes s;.cwed different approaches to the definition of “crime of
violence”, but ail were agreed that it as necessary 1o ‘xﬂ re regard 1o the context of the criminal

1

injuries compensation scheme in which the words wers found (per Eveleigh J at 1358, Wein J at
1361 and Lord Widgery CJ at 1364A). The inclusmn of personal injury caussd by arson and

TEATY ot & wwn

poisoning was regarded as relevant (Eveleigh J at 1359B and Wien J at 1362B). Whilst it was
not necesqary that “actual physical force” was used in the commission of the crime (Eveleigh J at
1358F), nevertheless the crime had 1o be one which “concerned” violence to the petson, or at

~ A Sy =34

o whick :,."chma the possibility of violence to another person (Wien J at 1362G and

ONis Wiudy ELVULY Wwap xiiw

st
Lord Widgery LCT at 1364E). Lord Widgery added that a jury could be invited to consider

LA I,\van;

whether vxoience in this context does not mean an unlawful use of force or threars directed at
' the person of another” (1364F).

89. The judgment of the Court in Webb was given by Lawion LJ. He approved the
submission made by Michael Wright QC (as he then was), counsel for the board, which is found
at page 76 of the report. The suggested definition was a crime “which involved the infliction or

reat of force to a victim” (Lawton LI at 79F), and “what matters is the nature of the crime, not

OISal 01 101¢e i0
its likely caﬁsequencm’ 79H). Lawton LY added “Most crimes of violence will involve the

pad
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infliction or threat of force, but some may not” (79H/80A), He contemplated, therefore, a “crime
of violence” for the purposes of the scheme where force was neither threatened nor used.

90. We weze also referred to R v CICB ex parte Piercy (14 April 1997 ref CO/399/96) where
the offence committed against the applicant was that of having unlawful sexual intercourse with
a girl under the age of 16, McCullough J held that in the circumstances of that case no “crime of
violence” was committed. There was evidence of a bruise on the middle of the girl’s thigh but
g g
“the medical evidence did not negate her consent, and the Board clearly believed that she had
=7 fpsme 8Y Tha itsdora antd thici. SR

.ﬂQt estabiiShEd thﬁf She did DOT COHSE i wdgg J}. J..uhaJuusw At Ll e
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involves the use of violence. Each case must be decided on its own merits. Not every

: 1995 statutory scheme, paragraph 9 extends the definition of personal
jury to inctude mental injury, but with the riders in sub-paragraph (a) and following set out

92.  The first question is whether paragraph 9 is relevant to the meaning of “crime of
violence” in paragraph 8. In my judgment, it is- It confirms that a crime of viclence may be
committed when there is no use of force, but the victim is put in reasonable fear of immediate
phiysical harm (sub-paragraph (2)). This reflects the observations of Lawton LJ in Webb. The
profusion of negatives does not make sub-paragraph (c) easy to follow, but at ieast it shows that

the drafisman recognised the distinction berween non-consensual in fact and deemned lack of

consent as a matter of law, It also suggests that a sexual offence is or may be regarded as a
-
Tl

“crirne Gf ViDzeﬂCe” - not consent n ”F:ICZ_

en the victim does not consent in fac
93, There is, however, no express reference to another situation which may arise in sexual
cases, where the victim submits to the sexual act but does not consent voluntarily to it. Juries are

e victim of rape did not consent to intercourse unless the consent was “rgal”,

IeCied that th
S, WPR sl vomd oy 3
freely and voluntarily given.

P e o u ]

94,  For these reasons, [ would hoid that the correct approach to determining whether or niot a
“crime of violence” was committed for the purposes of the Scheme 1s, first, to identify the crime
5 comrmitted, and then 1o consider whether in the circumstances of the particular case the
crime ly and nzturally be described as a crime of violence, taking account of the

CTUme Can pIoper i I
following factors in particular:—
(1)  “Crime of vigience” includes personal injury caused by arson and by poisoning (1
do not read these references as extending the scope of the swatutory definition);
s a non-consenting victim (cf Piercy which I would
e basie of consent, rather than the minimal use of force);

{3 it also implies a non-consenting victim in fact as distinct from any deemed lack of
consent in law (cf Art 3{(c)); and
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(4)  “non-conmsenting” means the absence of “real” consent, freely and voluntarily
given.
95.  The need to identify the crime that was committed makes it inevitable that there has been
a tendency towards classifying certain ctimes as crimes of viclence, and others not. Thus, Lord
Widgery in Clowes approved a subn.ussion that “a crime of violence should mean a crime of

which violence is an essential ingredient” (page 1364G). But Wien J caurioned that “One cannot
categorise crimes of violence” (page 1362F). I would respectfully hold that the nature of the
crime is relevant in deciding whether a “ctime of violence™ was commirted, but that other facrors
must b taken inte account before reaching a final conclusion in the particular case, principally
the presence or absence of “real” consent and to a lesser extent to the question whether force was
threatened or used, '
96.  So, for example tbf: otx’ence of rape negauves conseni b / the victim and T douut whethe
rape could ever not be a “crime of violence” committed towards her. Sexual intercourse is not an {
offence unless the girl is aged less than 16, and her consent is not relevant as a matter of law |
{except in certain m_;_rgumstances when the defendant is aged less than 24), But [ would not hold |
{
\

""

-y ,.‘

\‘#
of violence against her, and in the absence of real consent freely and
véiuﬁtaf‘ﬁ* given [ we‘ald hold that it invariably is, notwithstanding that the offence of rape was

n-y regards the offence of in

97.  Asregard ence of indecent assault and gmss indecency, any assault implies the
non-consensual threat or use of force, and in my view the inguiry should focus on the presence
or absence of consent, rather than upon the precise amount of physical force that may have
threatened or used.

98.  The present cases are concerned with the crimes of buggery, in
indecency where a male person is the victim, The same approach should b

3

judgment, as in heterosexual cases, which I have outlined above. By the same token, I doubt
whether the victim of buggery could ever fail to establish that the offence was a “crime of
viglence” towards him or her, unless the victim’s “real” consent was given, provided always that
the applicant could properly be described as the v1ct1m of the offence in the circumstances of the
particular case — a feature of one of the applications here.

35. Finally, 1 add one general comment in deference to Mr Levy’s submission that a boy who
becomes homosexually active and promiscuous with older men may himself be regarded as the

victim of the sexual rnisconduct of others which caused him to develop in that way. I would not -
exclude the possibility that the boy couid establish that he suffered nom-physical injuny

- armounting to actual bodily harm as the result of their activities, and therefore that he was the
victim of “crimes of violence” for the purposes of the Scheme. However, this had not been

explored in the present case.

(8] faum }

Anouat

£ bgwpvm, ! would place greater emphasis on the fact that August took
of buggery was committed, and therefore he cannot propetly be

(R A A S s TR
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d as the victim of that offence. There is no suggestion of duress or any other reason why
. . .

101. [ find this case more difficult, but I conclude that the appeal should be allowed for the
given by Lord Justice Pill. The Board was entitled to reach the conclusion that it dui

relevance and even the central importance, when the cnme af buggery is concerned, of

i et el !
Uaim l.! Ada fagtu

102. 1 agree with and would ike to support the comments made by Pill LJ under this heading,
The practical implications are such that this Court ought not, it my view, to seek to %a:y’ down
procedures for the Board to follow. But in terms of principle, and as guideiines, I would suggesi
that some reasons ought to be given for the Board’s decisions, their nature and extent dependmg
on the circumstances of the case, and that sufficient reasons should be prepared soon after the
g later as occurred here, though apparently this has been the

hearing, rather than many menzh

accepted practice to date

Pilt LJ:
103.  These appeals raise auesncns on the construction of the Cnmmal Injuries Compensaimn
Schemne (“the Scheme™) made by the Secretary of State exercising his powers under section | of

the Crimninal Injuries Compensation Act 1995 (“the 1995 Act”). Paragraph 6 of the Scheme
provides that compensation may be paid in accordance with the Scheme to an applicant who has
sustained g criminal injury on or aﬁ:er 1 August 1964. Paragraph 8 "svzdzs that for the p;zrpnsgs
of the Scheme “criminal injury” means one or more perseﬁm injuries “as described in the
following paragraph ... and directly attributable to (a) a crime of violence {including arson, fire
raising or an act of poisoning).” Personal injury is described in paragraph 9 so as to inciude
physical injury (including fatal injury), and mental injury (that is, a medically recognised

LA sxn Waaiy

‘psychiatric or physiological i “ngﬂs) Later provisions of paragraph 9 limit the circumstances in

W AL ALY DAV R cal

which compensation will be payable for mental injury alone,

104. The meaning of the expression “ctime of violence” was considered in this Courtin R v

Criminal Injuries Compensation Board ex p Webb [1987] QB 74. Having described the nature of
- 3 ~ycp

the Scheme, which at that time had not been put on a statutory basis, Lawton LJ statéd, at p 78

that the Court’s task is to decided both “whar would be a reasonable and literate man’s

understanding of the circumstances in which he could under the Scheme be paid compensation
SE ! aused by z crime of vznlemc” Atp 79H Lawton LJ accepted that what

IUT pﬁhﬂﬁdl iﬁjﬁf:‘f cause oY 2 gnime o
matters is the natuge of the crime an ikely consequences and stated at p BOA:

-
r-w . B
et

™

‘I do not think it prudent to attempt a definition of words of ordinary usage in English
which the board; as a fact finding body, have to apply to the case before them. They wiil
rise a crime of violence when they hear about it, even though as a matter of
serpantios it

as to produce absurd consequences

may be diffisult to produce a definition which is not toe narrow or so wide

o T R 2 A PR SR
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105. The relevance of the applicant’s consent v the relevant evenis was not considered in
Webb. I is the central question in the present cases. Is consent to the relevant events a complete
bar to their categorisation as a crime of violence? If not, what is the role of consenr when
deciding whether events constirute a crime of violence? Buxton LJ has set out the relevant
events in the cases of August and Brown. In each case, the Criminal Injuries Compensation

.Appeals Panel {“the panel”) rejected a cla_lm for comnpensation. Those were cases in which the
nt was, at least, a facror in the decision against the applicant. The Court has
1

)
}
b
E"-c
Q.
3
'y
F'
&
f»
n"‘
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consent of the € appiid

to consider whether, in each casg, th— COFT *t test was applied.

106. In the case of August, the Panel decided on 3 November 1,98 tha th._.e had not been a
A
u Fatal

crime of violence. Reasons given oraily at the hearing were reds 8 January
1999, It was stated that “we do not accept the submission that the cummquv_u Ep.w:d experiences

ﬂtatemg.nt dated 23 June 1999, Mr Mlchael Lewer QC chairman of the pancl elaborated on those

ons. LIe stated at m"agxapb

“Submissions were made by the presenting officer, and by Counsel fo
The presenting officer submitted that there had been indecent assaults, or worse, and that
the issue for the appeal panel was whether the Applicant had in fact consented. Counsel
for the Applicant submitted that there was'no dispute that the Applicant had participated
vn'm*.tan*y in that he was not forced. However, his consent had been vitiated by his

carlier history and abusive experiences, and by the age of his assailant, who was S5. The

Applicant has been se"uakse" by cumulative abuse by others, and was not responsible

for his own actions.”

T th ﬁgn

'-n‘.te & rp wihaats

(4]

At paragraph 12, the Chairman referred 1o the earlier reasons and added

od
<)
~3

L8
complained of did not constitute 2 crime of violence, In summary, the appeal panel
concluded that the Applicant had ccnsamed to the sexual activity, and rejected the

submission that his cumuiative sexual experiences were such as to mullify consent. The

panel did not accept the Applicant’s contention thai he was the passive partper to
buggcry. It reaching its decision, the appeal panel acknowiedged and fully mcn into

account the applicant’s history, his upbringing and his experiences before he met Mr
Crow, which were fully set out in the evidence before it, including the evidence of

VI ix

previous sexual abuse and his history in institutional care.”

“The appeal was rejected vnder paragraph 8(a) on the pround that the ingcidents

nsent to the sexual activity was plainly central to their conclusion that there

s |

The applicant’s co
had been no crime of vicience.

108.  For the appellant, Mr Levy QC submits that a boy of 12 or 13 cannot give a valid consent
ery. In any event, the appellant was a grossly psychologicaily disturbed and
boy living in the care system and was incapable of giving consent.
this bv makin huggcrv involving persons under a certain age
been given. It made no difference that the
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appellant was the active rather than the passive panncr in the buggery. Mr Levy submits that it

whe It xiﬁated the ccpﬂnc! why_-h ed 10 the sexual activity and even if they were the active

A ot A

A !V
pariziers in jt. The appellant was the victim of crimes of violence committed by Crow,

1
;y;.al Eg - pEL 2 SR S S g AR A

3. The only personal injary allege
oo
14

paragraph 9 of the Scheme, compensation will not be payable for mental injury unless the
cual offence (which does not include a victim

applicant was “a non-consenting victim of a sexual offence (which does i
who consented in fact but was deemed in law not io have consentcd}” From the Chairman’s
statement, it would appear that the conclusion was reached upon a consideration of paragraph
8(a) of the Scheme without the need to refer to paragraph 9. Upon their findings of fact, the same

-conclusion could have been reached upon a finding that there had been a crime of violence but,

the persenal injury involved being mental injury, the appellant had not satisfied the test of
establishing that he was the non-consenting victim of a sexual offence under pa:a%ranh 9(c). 1
refer later to t ai Sub-paragraph. e

L.-. PR B

110.  Upon the facts in August, and the way the case was argued bmure therm, the panel wer
in my judgment entitled 1o treat consent as the only relevant issue. Upon those facts, the panel
were entitled to conclude thar, if there was consent by the appellant, there was no crime of
vm!cm.::g What is guestioned in the case of August is primarily the reality of the consent. The

Ap that there was no true consent. Mr Levy has argued that point forcefu!ly and

S A& w age SAANST Lameein
\persuﬁive}- but in my judgment the panel were entitled on the evidence to reach the conclusion

Cl)

I agr ':b Buxton LI that recent thinking as to the need to protect children and treat
them as victims require the Panel to conclude that August could not have consented for

RRIGLLL Q0 YViILKIIUD u.u u.u\. A ik AR

cheme and that he had not in fact consented. In considering whether there

the purpﬂscs of the Schem ag nag not 1n lac .
was a real consent, it was necessary to consider all the zzrcumqrapnm including his age,

background history and personality. It appears to me from the pancl’s statement of 18 January
1999 and the Chairman’s further statement of 23 June 1599 that the relevant considerations were
taken into account. I only add that when Mr Levy submitted that “a 13 year oid boy cannot give
a valid consent in law to buggery” he was in my view cotrectly stating the law. Buggery with a
boy of that age is a criminal offence and consent by the boy does not make it anything other than
ack of consent is irrelevant to guilt, What does not

fl

ongent to render innocent an act of buggery in

5 - eSS,

[ . 3
& cﬁrm’“ "ffence. ‘l;'he bc}’ § consent or
r“ ~

ncanable nf consenting to

.
meapadie of consenl

which he is 1nv01vec1 means that for the purpose 5 of the Scheme he

an act of buggery.

'.

12, 1 agree that the appeal in Augucst shonld be dismissed.

ok

——

Brown

491™ U “r

Lis, m rji‘own, the um;’ 111_; a3
not being pursued. In this context, I should mention parﬂc ph 9(::.) of t_h.e Sn:hgme th_ch is a
----- oy ey ental i 17 ury. Pnragra}jh Q(g)

part of the limitation upon the right tc claim compensation for mental

provides that compensation will not be paid for mental injury alone unless
non-consenting victim of a sexual offence (which does not inciude a viciim who consente

e e e &,
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fact but was in law not to have consented)”. It could be, but was not, argued that the presence of
paragraph 9(c) in the Scheme assists physically injured appellants. The argument would be that
by expressly barring a claim based on mental injury where consent has been given in sexual
offences, it left open by implication a claim for physical injury where consent had been given in
such cases. In my judgment that argument would assist to defeat a suggestion that, in the case of

. physical injury, consent to events necessarily defeats a claim. It has not however been argued on

behalf of the Board that consent necessarily has that effect.

114, Collins I appears to me to have allowed the appeal from the Panel on the ground that he
cansidered the Panel had treated consent as a complete answer to a claim, by itself depriving
relevant events of the quality of a crime of violence. Collins J stated, at paragraph 30:

“As it seems to me, again the reasonable literate may would say to himself thar the act of
buggery by one person upon another who was aged 12 or 13 should be described as a
‘erime of violence” against that 12 or 13-year-old. That being so, as it seems to me, the
fact that there was consent (if there was) does not mean that it is not a crime of violence.”

115.  Analysis of the findings of the panel, as set out in their brief reasomng of § June 1599
and the fuller reasoning provided in the Chairman’s statement of 3 February 2000 is necessary.
In the earlier document, they stated that “the panel was not satisfied that the sexual activity
berween the applicant and any of the three boys he named was non-consensual and amounted fo
a crime of violence™ f

116.  In paragraph 14 of the later document it is stated that “the panel considered the principal
issue was the applicant’s credibiliry”. Having considered the situation at Greystone Heath at the

relevant time, the panel stated, at paragraph 14

“Given the sexualised epvironment, there were also likely to have been consensual
sexual relationships and experimentation between boys of similar ages. The Panel took
the view that if what occurred was consensual, then it would not be a crime of violence,
even if it still amounted to a criminal offence because of the ages of those concerned.
The Panel understood this was alse implicit in Counsel’s submission, though it notes that

Lk}

it is not how the case is now put in the ‘Grounds’,
Tn paragraph 15 the pancl set out the second issue as whether:

“If he [Brown] had been involved in significant sexual activity of the nature he
described, whether that was done consensually or was forced upon him (by fear of actual
force) so as to amount to a crime of violence. If he participated consensually, the panel
did not consider that he had been the victim of a crime of violence.”

In paragraphs 16 and 17 the panel set out their reasons for concluding that the applicant was an
They comcluded that any sexual conduct was “more likely to have been

unreliable witniess.
consepsual conduct between boys than something forced on him or which he had done through

o SRS |

fear or because of assauits”.

i17. The panel’s conclusions on the second issue are set oul at paragraphs 18 and 19:

—0
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ual activities was not clear, the Panel worded its
decision by Sa_y:’.‘zg it was not Saﬁgﬁed tha. any sexual actjvity between the Applicant and
any of the 3 boys nam

es was non-consensual and amounted to a crime of violence,

19.  The Panel did not consider the claim under paragraph 13(d) of the Scheme, as

suggested in the Grounds, as no issue of conduct under that sub-patagraph had been

raised or argued. Any reference to consensual conduct was to the conduct that the Panel

considered was an element that determined whether an act was or was pot a crime of
viclence. Nor did the Panel accept that anal intercourse cannot be seen as anything but an

incident mvmvu‘x; violence, as suggested. The Panel considered that a person can

4.1..

consent in clrcumszances in which there € may

.

still be a erime but not a crime of viclence.”

LLF 3 L

it inappropriate that a full & md or any award at al] be made”.)

118. I read the Chairman’s siatement as indicating that the panel aridressed themselves not to
buggery in general but buggery in the particular context of the enviromment of the t hen existmg
situation at Greystone Heath, which was considered in detail. That was the facmal con xt in
thch the relevance of consent was considered, Consent was stated to deprive the events of

uality of a crime of viclence in that specific situation. In stating that consensual conduct was
“ar. slement in determining whether an act was or was not a crime of vielence and in using the

word “circamstances” later in ?arﬂaraﬂh 19, the pﬂﬁﬁl demonstrated that they were not makxng a
general pronouncement about consent but considering its relevance to the facts of the case.

119. Before expressing mote genetal conclusion I add that in my judgment Collins J has put
the point about the prize fighter too strongly. I would not expect the reasonable literate man to
be amazed at the suggestion that a prize fighter who claimed under the Scheme might have to
deal with the suggestion that his consent to the unlawful activity might prevent his recovery
under the Scheme. Dealmz with a situation in which a 64 year old man, whose wife had been

nsulted, challenged a younger man to a fight. Lord Denning MR stated in Lane v Holloway

Aap el ALY

“1 agree that in an ordinary fight with fists there is no cause of action 1o either of them for

any injury suffered. The reason is that each of the participants in a fight voluntanly takes
it upon bimself the risk of incidental injury to himself. Volenti non fit injuria.”

Lord Denning added however that such a man does not “take on himseif the risk of a savage
blow out of all proportion to the occasion. The man who strikes a blow of such severity is liable
s he can prove accident or self-defence.” The reasonable, literate man of today

might not be familiar with the Latin tag but would be likely to see the force of those

LA LAAN aad

" observations,

The basis of liability in tort is of course something different from the right to recover
. t the reasonable literate man to take into account the
applicant’s consent to cvents as an element in a consideration of whether those events amount to

w
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'127. Tt may be that legal complexities were contemplated in Brown and a four member panel
was convened with that in mind. If that is so, it would have been better if something more than
the three line statement of reasons had been produced after the hearing. 1 do not regard the

emergence of what is in effect 2 reasoned 1'nﬂnmgn_t E‘iﬁ‘hi months after the hearlng as
satisfactory. It would not noxmally be accep ab,!e in Juf‘xﬂ | proceedings.

128. 1 would expect there to be cases whe're‘ the need for written reasons ought to be
contemplated and a reasoned statement prepa:ed at the time of or shortly after the hearing. Its
absence invites armea_s f‘nr lack of reasons, as in the present cases. Moreover, an attemprt to

:sons long e event, especially when four members are involved, will, with
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tably create d;fflcnit es when clanty is sought. It may well he that the differing
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judicial views wmcn have Emergt’;‘u xﬁ the case - of Brown are, at im..t in part, attributable to that
factor, , , i ey i ‘

 the exp!anéf*ﬁn Fnrkthe procedure ﬁ:)l!nwed by thﬁ: nanel‘
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