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MR. JUSTICE McNEILL: The Applicant is the administratrix of the estate of Mic' el

' Criminal Injuries Compensation Scheme. The Scheme does not operate under

]

Farls, deceased. She seeks an order'fpr judicial review of a decision of the '~

Criminal Injuries Compensation Board promulgated in a document dated 12th -

in effect two orders, One is for mandamus,  to direct the Board to pay to the
Applicant a sum of £500, the other is for mandamus to hear and determine an

ayplication made by the deceased.

Before I turn to the facts it is necessary to look in outline at the

gtatutory pbwers but provides for ex gratia payments of compensation to thi
victims of crimes of violenpe in accordance with schemes from time to fime %,
published by the Board. N

-

So far as is material here the appropriate scheme is that which czme into -

operation on the 21st May 1969, and although a further revised scheme came into-

_effect in 1979 that applied only to injuries incurred before the 1st Cctober

1979, and the material matters here are expressly reserved in the 1979 scheme
for the operation of the 1969 scheme.

Although the scheme is designed, as I have said, to deal with ex gratia

payments as ¢ - pensation it has for a number of years been settled law tha’ the:

Criminal Injurles Compensation Board, in operating the scheme, has functions

which are both judicizl and administrative. In the case of Regina v. IT-imin
N VSRR M R [

Injuries Compensation Board, ex parte Ioin (1967) 2 Q3D 864, this covr=, Lord

Parker, then Lord Chief Justice, Lord Justice Diplock and Mr. Justice Aishworth.a

R

held that the Board was amenable to the supervisory Jurisdiction of ihz High

Court. ‘in particular, it had powver to determine matters affecting suti=cts -
a duty to act judicially. That pzssage from the headnote repeats vwhat wzs said
by Lord Farker at page 881 and follcwing,.ahd‘by Lord Justice Diplock =% yage.ii
866 and following. . _ - . a

The way in which the scheme operates, in accordance with the schzze publist
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in 1969, can e summarised in this way. It applles, s I have said, to the

vlc\.lms of crimes of violence, and for those who establish claimsg compensation

is payadle upon the ’broad basis of common law damages., The RBoard is entitled

to reduce the zmount of compensation payable, or indeed reject a Elaim, if

‘hawving-regard to the conduct of the victim, including his conduct before and

af*er the events giving rise tp his claim, and his character and way of life,

it is inappfopriaze that he should be granted a full award, or any award at al

"(Paragraph 17 of the scheme.) There are other but for these purposes immateri

;estrictions on the cases in which compensation may be paid, and on the rate o
coopensation. |

The practice of the Board under clause 21 is for thé claim to be put firs
be:‘ore‘a ksingle menber, and affer a decision by him an applicant may ask for,
ani if hve asks will be entitled to, a hearing before three other members of the
Bozrd., Indesd, it is also open to the single member, if he chooses to do so,
to refer the application to the three members. When that procedure is followe
it is quite clear that the three members hear the matter not by way of appeal
tut by a renewal of the application, deciding it de novo. (See Lord Parker in

Ex parte Lain, page 880.)

Clause 22 provides that at such a hearing 1% is for the applicant to make

ou* his case, and that the Fcard "will reach their decision solely in the ligh

ct

£ the evidence brought cut zt the hearing, and all the informaiion before the

will be avaﬂ@ Ble to the zpplicarnt.™ That is to D2 con

jon

procedure before the single member, who desals with the mziizs upon the documen

The debatz here hzs turned to a substantial extent cn clzuse 21 dealing

or

ncrmally be taken by cne nosber of the Beard, whose decision will be comrmuni-

cated to the applicant.” Then it goes on to deal with thz =ntitliement of the
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A =" applicant to go to the three member board. I havg_read that because it is rea”'vja
' the starting ponﬁ: of the debate here.

It will be immediately appreciated that‘there are three stages 4o the o

initial decision: first of all, the decision whether or not the application

B should be allowed at all, aﬁd if not, then it is rejected; skcondly, if allowed), é
should fhere be:a reduction for any of the eeasons set out in clause 17, and :g
whether or no that be answeeed ves, thirdly, the amount of compensation te be“ i
paié. A1l those matters are comprlsed in what is called the 1n1tial de01sion.;¢, “

C ; Before I leave the scheme I will refer to clanses 12 and 13 whlch deal Vlth~/

awuidda -‘Mu&

circumstances in which the victim dies before compensation is assessed, Claw
12 readse " "Where the vittim has died in consequence of the injury no compensatioﬁg
will be payable for the benefit of his estate, but fhe Board will be able to  5§
D entertain claims froﬁ his spouse and dependants.™ Then, ﬁutting_it very broadly,qé

the amount of compensation is assessable in effect as if under the Fatal

\;

Accidents Acts. Clause 13 reads: "Where the victim has died otherwise then in v;;

consegquence of the injury, the Beard may mske an award™ in respect of-certain

R s

E items where in the opinion of the Board hardship to the dependants would other—
‘wise result. .‘I have read those passages because eitherof them may beapplicable to
the facts here. oo ﬁ

" — o
The victim , Michael Earls, was the subject of a criminal assault on the -

13th June, 1978.- Fis asszilant was a2 man named Sharman, Chzarman was charged
with an offence under section 20 of the Oifences Agzinst th= ?erson Act. He
pleaded.guilty to that charge and was sentenced to a term of fwo and a half
vears' imprisonment. The victim's injuries were so severe that he never

" regained consciousness, but he lived in a state of unconsciousness {rom the

13th June 1978 until the 8th October 1979, when he died. FHowever, a year before
his death, or ubereabJats, on the 20th Cclober 1978 <o7lcltors ~acting for hlm .Eg

| T
- and it would appear that either at that stage or shortly af t rvards the Cor

H o
of Protection concerned itself with the victim's affairs - wrote to the Board -




A to 'claim' compensation, A fomal clam in the prgécribed form was submitted and
was dated 16th November 1978. Although there were some formal letters the next
material matter ig that in November 1978 also the solicitors wrote to the Board )

to ask for consideration to be given to making an interim payment before the

*

amount of the claim had been fipally agreed. It was a further six months before
9 there was anything which might be described as a ‘decision, but on the 29th Ma&
1919 the solicitors rsceived a letter from the Board, .over the signature of the

[y

Secretary, which so far as is material reads as follows: "This application for

c an ex gratia payment of compensation has been placed before a member of the
@) Board who has decided that the application is within ‘the scope of the Scheme

but considers that compensation should be reduced by 33} per cent under the’

provisions of Paragraph 17. The member's reasons are: 'The award is reduced

D by reason of the applicant's own condﬁct at the time of the assaﬁit complained
of (Paragraph 17).! The member has.also‘decided to make an interim award of
£500 geﬁeially on account., The case will then 5e képt under re&iew. -If the
member's present decision that compensation shall be réduced by 3%% per cent

E .

. is accepted Part 1 of the enclosed form of aéceptance and undertaking should be
signed and réturﬁed to this office. A remittance will then be prepared and

rayment will normally be made within 28 days of the return of the form.... If

the member's decision that compensation should be reduced by 333 per cent is

Targ 2 of the -

not accepted a hearirng should be asked for now by completing Tur
_enclosed form. At the hearing the whole case, including the question of an
%’ interim award, will be dealt with afresh. I enclose a copy of the Foard's guide

to procedure at hearings.”

Thefé are just two points to be interpolated on that, As I have already
E‘ . said, the hearing before the Boardvis a rehéaring; That is pointed out in the
letter, and tﬁere is also an indication that i} the final award Is less than the

AQI’}I amount of the interim award they may not require w'repayment of all or part of- |

the interim award.
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- The letter goes on: "If at the tlme when the final award of compensatlon

is made, an applicant Is not satiefled with the amount of compensation a heaILng

of the appllcation before three members of the Board can be requested "It

suggests that an applicant mlght have repeated references to the three~member

Board, ¥If the present reduction of.33§-per cent is increased by the member
the time when the final awerd is made the applicant will also be able to requesté
_ . . - o
a hearing before three other members of the Board in Tegard to the increased
reducticn.” b
In the Notes on Hearlngs the introduction enables an appllcant who is nou j%
satlsfled with the decision because you consider any reduction made is .
ﬁnjustified you have the right within three months 5} notification of the

initial decision, providing the decision has not already been accepted, to apply :

for a hearing.” Then clause 13 of that document says: "If the Single Member t_)?

- the Board made you an award of compensation and you gave notice that you require;f

a hearing, but before the hearing you change your mind andvWish to accept the

'award, you should write to the Board to ask fof leave to do so. Leeée wiil

usualiy be given but if some fresh evideénce has come to light since your case
was considered by theiSingle’Member, the Board may refuse leave and’requife you
to proYe your case at a hearing.” »

The sclicitors dealt with the form referred to in that letter. Tt is du
page 24 of the bundle. What they have done is to delete the whole of Part 1 arii

to complete Part 2. I observe that in deleting Part 1 they delete the printed

i

. section which reads: "I hereby accept the sum of £....." and the figures

"500-00" are written in, "awarded and to be paid to me by the Criminal Injuries?%

bompeneatlcn Board which I acczpt 25 an interim award of compen ation for tha e

injuries I sustained on "13th J.ne 1978."

Part 2 reads as follows. The solicitors on behalf of the receiver "do not .

wish to accept the decision of the Single Member of the Board on ry, arplication ™

for an ex-gratia payment of compensation. My reaeons are as follcows. The
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welght of evidence avajlable to us does not conclude that Michael Earls was in
any way to blame for the vicious assault upon hlm I therefore request a hearln%
before three other Members of the Board." B
There was such a heafing, tut although originally fixeq fof the 15th Octobe:
1979 it was adjourned until the 12th MNovember, resulting in the document to whicl
I have already referred, of that date. ‘One passage in that document which has
been criticised, but I think really without foundation, is the statement thatr
_there was no e?idence‘before tHe Board as to whether or not the deceased's death}
was attributable to the injuries which he had sustained in the assault. I think
factually that is probdably correct. The Board was nct in a position, if it was
being ineited to do so, to consider whether this was a clause 12 or a clause 13
case. DBut then the letter goes on: "Mr. Stansbury" -~ the solicitor for the
Applicant - “argued that the Single Member's award of compensation had not been .
wholly rejected, in that the deceased had not relinquished his right to any
'compensétion a£ all but merely disputed the manner in which it had beeﬁ assessed
and that in consequence the Applicant, and consequentiy his estate and/or widow
had a vested rlght to compensatlon, so that the injury claim should contlnue.
The Boa?d did not accept these arguments. They decided that although the
cecisign of a Single Membe; in an aﬁplicant's favour does vest a right to
compensation in favour of an applicant once the decision is made, this vesting
is subject to the‘right of the applicznt to reject the decizion and that if the
~applicant does so reject the decisicn, the whole matter is ;2 large and there
is then nothing to vest unless and uwntil a further decision is made in the
_applicant’s favour at a hearing by the Board., They further decided that the -
Single Member's decision had been expressly rejected in toto by solicitors
acting for the Board, zrd that in the circumstances the injury claim couid not
_continue.' The Board therefore held that thiehparticular a2pplication must fail.
They pointed out, however, that this cecieion did not preclude an application -

by the deceased's widow under paragraphs 12 or 13 of the Scheme."”

I .
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_-appllcant’s favour vests a right to compensation in him once the dec1sion is

“made is consistent with and follows the de0131on of the Court of APpeal ‘in
1 WIR. \

" stances be drawn between flnal and 1nter1m‘payments whatever those WOIdS may_“

~ “and followlng )

/ The acceptance by the Board that a decision Df the Single Member in an

-

-
!
byt
ot

Regina v. Cr1m1na1 Inguries Compensatlon Board, ex parte qug, reporfed,befo

thls court,at page 47 and, before ‘the Court of Appeal,at page 1237 in (1976) j

There are only two matters to which I would refer. First of all, in the

DlVlSlonal Court at least it is clear that distinctions may in proper circun O\ .

-'«\/
et Y203 SRR MR i 1y e

-~

mean, but so far as the present point is concerned 1t is made clear by the oté

of the Rolls, with whose Judgment Lord Justlce Orr agreed and by Mr. Justice wi

S

. Waller (as he then was),that the award of a Single Member is to be regarded af;ﬁ

vested in the applicant so soon as the Single Member makes the award. (Tord

Denning, page 1242 at B and followlng, and Mr. Justlce Waller at pago 1243 at B'

I observe that in the 1979 scheme the effect of that decisioﬂ*has been ‘-é

B R

reversed.

What is contended nevertheless is that even if an award,'whate#er it is, is

[
LY

vested in an applicant at the date o the decision by the Single Member th:

vesting goes if the applicant refuses the award, What is said here is that on
- , , -
12 material available this applicant did refuse the award, and even if thereewj

was vested in him something in the nature of an award on the date of the Single

Yiember's decision, that did not survive the refusal contained, so the Board

~ 3. L

contend, in the document at page 24 dated 22nd June 1979.

-,
- N

This is far from a simple problem. It is far from simple, first of all,“”)
because the scheme does not provide for an interim award save in narrow czrcum-"
stances, which on my construction of the scheme do’ not’apply here. Mr. Wright

d¢rew attention to claﬁse'10 of the scheme entitled "Basis ef compensation.

I have already quoted the first part of that. ‘“Compensatibnbwill be assessed on

-
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the basis of common law dqmégcé" - and it goes on - "and will take the form dfv»:

to say, he was rntitled to something, if not the whcle of the appropriate

S,

]

a 1umb sum paYment, rather than a periodicél pension. More than one béyment méy,i

however, somelimes be made — for example, where conly a provisional ftedical o

assessment can be given in the first instance.”

.

There cerlainly iz no susgestion in thé papers that thdt was the foundation

for the interim awird that was made here. The words used by the Secretary in

¢

the letter of the 27th May 1979 were quite simply these: "The Member has aléo

Hecided to make an interim award of £500 generally on account.” While one can

?erhaps see why, in order to accommpaate applicanfs who have been Vicfims‘of )
criminal violence, the Board should have a discretionary power to‘hélp byAmakiﬁng
advance payments - one can well see why they chose to hang that payment here on
the hock of clause 10 - I do not think it can be said that that is what in fact
was done within the terms of the sqheme, so far as this interim award is

concerned.

The matter is even more complex, because what has happened here is this.

Of the three matters that I indicated earlier the Single Member has to determine,#

the first, that is, the primary entitlement (if that is the right word) of the

applicant to ex gratié comﬁensation is not only established but is recognised as

being established by the Board, and indeed,‘after there had been a reference to

the three-member Board the Secretary in a letier of the 9th August 1979 said in
terms that it would not be necessary for the applicant to satisfy the Board that
he susizin~d a persenal injury which was direcily atiributable to a crime of

Pl

violence, So what the Single Member had done, and what the Foard was accepting
]

was not to be reopened, not to be considered de nove, was that this applicant

vas, subject to the second and third poinls, entitled to compensaticn, that is

componsation, the amount of which remained to be arsessed,

For my prrt, save for the decision ofifhe Sinsie Member that there should
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the meaning of clauce 21 at all, At any rate‘iﬁ;ﬁhefé>was,iit was oniy in 8¢
tut not all of its parts. While again one can see the administrative
convenience of splitting up liability and damages, or even liability of thexdcthnﬁﬁ

a reduction of "demages)' it is not easy to fit into the scheme an initial

decision which largely, from the correspondence I have alreédy read, éeems to
be capable or was contemplated as being capable of going to and from a three-
man court and back to the single member over a period of time until a concluéed
Enitial decision was reached, whicﬁ in turn might well be, if not challenged, A ;

the final decision.

I have to lry and set all that into the rights,of the parties as I cons' e i

the arrangements here. What Mr. VWright says, on behalf of the Board, is that

the applicant's rTejection of the initial decision, such as it was, went to the

,_L/(:

Y
!
a
i
i
t

whole decision, and must so be understood. It must be said that in terms it

RSV

did not: in terms it was directed to only one part of the decision.
It is said against that that ingthe Secretary's letter of %he 29th May 3

the solicitors were told th;t at the hearing before the three-membef-Board the

whole case, including‘the question of an interim award, would be dealt with

afresh. I;do not think tﬁére is warrant for that observation in the scheme as

I hive read it. If the interim award vested on the date of the decision, and -

if the inlerim Zward was not refused, then it remained one in respect of whiun

the order should go.

I do not think that on the documeri nore it would be right to hold ~ and it

again I think it is really a matter of consiruction - that the terms of page 24 |

were, as the solicitors say, a request fer a hearing before three members of

tne Poard, or wre anything more than directad to a part of the initial decision

at a time when the initial decision was itself being made In part. 1 think

ihat once that procedure was left open, as it was by the Board, enabling the

initi~l decision by the Single Member to te made in compartments, it was then

i

open to the applicant, via his soliciters, te 2ppeal in one of the compart

10.



into wbich the ;oard had chosen to d1v1de their determinatlon.‘

It follovs f*om that that in’ my vlew mandamus should g0 to pay to the
applicant the sum of £500 awarded by the Slngle Member. .

Mr. Jacobs has invited me to say that I should also make such an order as

will require the Toard to consider the widow's claim under pither clause 12 or, '
clause 13. Although the wording of the scheme is obscure I do not, as I read
it, see that an srpiicant's clain can be continued simpliciter by his personal

Lv

. representative. It might well'be convenient if that could happen, but at the

. same time while ihe personal representative may;be entitled, as I have held,
to seek and obtain relief in respect of the iﬁterim;awérd5»1 do not think that
g? R;; 1 can make an order to continue the existing proceedings in the name of the

personal representative.

That claim can of course be made, and it may be a matter of debate whether
it comes under clause 12 or clause 13; I know not. Again it is not for my .ff
decision formally, though I have been invited to consider it, that if this is |
a matter under clause 13 Mr. Jacobs concedes that the discretion vestedvin‘the
E Board is such that they wouldvb; entitled, if‘they thought fit, to take into
account.the £500 payﬁent.- If the claim is under clause 12 then the Board;bin.
my view, following the préctice under the Fatal Accidents Acts, would be entitlet

‘to deduct the £500 as if it were Law Reform Act damages in a case brought by a ff

F personal representative under both the Fatal Accidents Acts and the Law Reform.

Act. That being so I make an order only in relation to the £500.

MR. JACOBS: My Jord, I would ack for that order to go, and I would ask for the

@ costs.,

rd, I cannot resist the application for costs but what I do ask

MR. WRIGHT: !y lo
G at your Lordship's hands is a stay. It is a matter where the Board would wish
to consider the ratter. There are a number of other cases working through the

pipeline.

MR. JUSTICE IeNE1LL: I have only the slightest reccllection of the matter befeore X
3 Iord Justice Donaldsen, but I do recollect it was in the learned Lord Justice's .
mind that the claims, in so far as justified, could be decalt with.

I I
! MR. WRIGHT: That is apparent from a transcript of what fell from my Lord.

11. N B . . '. - i »3
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MR. JUSTICZ MclILL: I have not seen 1t. . -

MR. WRICHT: It may well be at the end of the day - I do not want to raise my
learned friend's hopes — that on the factis of thils particular case it .is noty

. going io mrke a great deal of difference whether they are pr they are not,
depending on whal view one takes of the deductibility of the one against the

other.
MR, JUSTICE MeXBILL: T express no opinion about that.
MR, WRIGHT: lo.
MR. JACOBS: Would your Lordship grént a stay?
MR. JUSTICZ MNclEILL: Yes. Do yéﬁ wan% six weeks?
MR. JECOB3: TYes.

MR, WRICHT: Six wecks.

t
| YR, JUSTICZ Mcel®ILL: There will be a stay for six weeks, and then continuing if ./

notice is given.

BT
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IN THe SUPREMsS COURT OF JUDICATURE o IC/456/80

COURT OF APPZAL

ON APPEAL FROM THZ HIGH CQURT OF JUSTICE

GUEEN!'S BENCH DIVISION

(MR JUSTICE McNEILL) : Royal Courts of Justice,

Before:

LORD JUSTICE WALLER

LORD JUSTICE ACXNER

LORD JUSTICE PURCHAS
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I¥ THE MATTER OF AN APPLICATION
BY LUCINDA EARLS (ADMINISTRATRIX
OF THE ESTATE OF MICHATL EARLS
DECEASED) F¥OR JUDICIAL REVIZd

CRIMINAL INJURIES COMPENSATION BOARD

-V

LUCINDA EARLS (ADMINISTRATRIX OF THE
ESTATZ OF MICHARL ZARLS, DEC'D)

I . T T T R o T T T

(Transcript of the Shorthand Notes of The Association of Official Shorthand~
writers Lid., Room 392 Royal Courts of Justice, and 2, New Square, Lincoln's
Inn, London, #.C.2.)
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MR MICHAEL WRIGET, Q.C. and MR STHMON BROWN  (instructed by The Treasury
Solicitor) appearsd on behalf of the Appellants.

|’ MR R. THAYNE FORBES (instructed by Messrs., W.P., Davies & Son) appeared on

behalf of the Respondent.
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LORD JUSTICE WALLER: This is an appeal from a decision of Mr Justice

McNeill, given on the 9th March last year when, on judicial review of

Tuesday 21st December 1982



ths decision of the Criminal Injuries Compensétion Board, h2 ordered
£500 to be paid to £he respondent, who is the adminis%ratrix of Michael
Zarls. The decision is of importance to the Criminal Injurieé Compensa-
tion ﬁoard because of a number of other éossible casesf . |

‘What happened was this: On the 13th June 1978 Michael Eafls was
injured by a criminal assault and as a result of those injuries he was
semi;conscious_thereafter. On the 16th November 1978 an application was
méde to the Criminal Injuries Compensation Board, under the Scheme then in
‘force; for an award of compensation for the injuries which he had suffered.
On the 29th May 1972 an interim award was made. That was an award whereby
the application was accepted»as within the scope of the Scheme, but that
the compensation should be reduced by 33.1/3%, by réason of the applicant's
own conduct. On the 22nd June 1979 solicitors acting for the receifer of
the injured man wrote to the Criminal.Injﬁries Compensation Board; on a
form to which I shall refer hereafter, asking for a hearing before three
other members of the Board. Howe;er before the hearing could take place --
‘because there %as an'adjourﬁment -~ on the 8th October the applicant died.
The solicitors then wroie saying nevertheiessbthey wished the hearing to
take place, and i% did so take place on the 12th November, and on the 20th
December the decision was given by the Board.

The important parts of the decision communicated'to the appellant were
as follows: "The Board d4id not accept these arguments. They decided that
al though the decision of a singlé member in an applidant's favour does vest
a right of compensation in favqur of an applicant once the deéisioﬁ.is,made,
this vesting is subject to the right of the applicant to reject the decision
end that if the applicant does so reject the decision, the whole matter is
at large and there is then nothing to vest unless and until further deci-
sion is made in the applicant's favour.at a hearing by the Board. They
further decided that the single meumber's decision had been expressly rejec-

can

2.



ted in toto by solicitors acting for the applicant, and that in the cir-
cums tances the injury'claim‘could not continue. - The Board therefore held
that this particular application must fail., They point out, however, that
this decision did not preclude an application by the deceased's widow un-
der p;ragraphs 12 or 13 of the Schems". '

In submissions to Mr Justice McNeill it was submitted that the deci-
sion of the single member was réally a three-fold decision; first of all
that.the claim was an allowable one within the Scheme; secondly that there
should be a reduction and thirdly (something which was not then decided)

- how much should be awarded. The learned Judge considered. the printed
document of the 22nd June 1979 and ét rage 15.of his judgment he said | .-

fthis: "I do Dot think that on the documents here it would be right to hold
-- and again I think it is really a matter of constrﬁction -~ that the
terms of page 43" -~ and that is the form which I have just mentioned -~
"were, as the solicitors say, a request fér a hearing before threé meme~
bers of the Board, or Were any thing more than directed to a part of the
initial aecision at.a time when the initial decision was itself being made
in part. I think that once that procedure was left oﬁen, as it was by the
Béérd, enabling the initial decision bj the single member to be made in
compartments, it was then open to the applicant, via his solicitors, to

. appeal 1in one of the compartments into which the Board had chosen to
divide their deferﬁination". Accordingly the learned Judge found that
mandamus should go and he orderéd £500 to be paid, that being an interimA
avard.

Mr Wright, on behalf of the appellants, has submitted that‘there wasg
no vested right to the interim payment of £500 which had been ordered by
the single Member and that the decision of the Criminal Injuries Cbmpensa“
tion Board was correct. |

It is necessary, first of all, to refer to paragraphs 21 and 22 of
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the Scheme. I should say at this stage the Scheme has been in existence
since 1964 in one form or another, and tpis was the particular form in
forcg at the time of these proceedings. As is well known, this Scheme
has no statutory foxce; . it is operated under the prerogative ;nd this .
operation has been reviéwed on a number of occasions, both in this
court and in the Divisional Court.

Paragraphs 21 and 22 (which are to be fo_u‘zid in that pm of the
Scheme headed "Procedure for Determining Applications' read as follows:
"The initial decision whether the application should be allowed (and,
if so, What amount of compensation should be offered) or should be re-
vjected will normally be'taken by ons Member of the Board, whose decision
’willAbe communicated to the applicant; if»the'applicant is not gatis-
fied with that decision, whether because no compensation is offered or
because he considers the amount offered to be inadequate, he will be
entitled to a hearing before three other Members of the Board, excluding
v'the one who made‘the initialvdecision. Ij ¥ill, however, also be open
to the single Member, where he considers that he cannot reach a just and
proper decision, himself to refer the apéligation to three othervMembers
of the Board for a hearing. 22. At the hearing it will be for the
applicant to make out his case; he and a Member of tﬁe Boardts staff
will be able to call, exémins and cross-examine witnesses. Thé Board
wili reach their decision solely in the light of the évidence brought
.out at the hearing, and all the information before them will bé availa-
ble to the applicani". There then follows a reference concerning the help
which the‘applicant can obtain.

In the case of Regina v. The Criminal Injuries Compensation Board

ex parte Lain, reporied in (1967) 2 Queenis Bench at page 864, at page

879 Lord Parker, in the course of his Jjudgment, considered the effect

of the predecessor of paragraph 21 (being Paragraph 17 which was then



in exactly the same férm):."On an appeal on the ground that the amount
awarded by the single member is inadequate, the three memberst it is
said, Can only allow the appeal and increase the award or dismiss the
appeal leaving the award of the single member untouched. This'gontena
tion, however, is based on the p;emise that the 'hegring' is a; appeal
and that the three members are an appellate tribunal, It is true that
the Board have laid down 'notes on procedure' in which the three members
are referred to as an 'appellate fribunal', but in my judgment paragraph
17 of the Scheme does not support this view, Under that paragraph the
application will normally coﬁe forward and be dealt with by a single
;;embér on paper and without g hearing. If, however, the applicant is
dissatisfied, or the single member so desires, the application can be
referred to three other membeis for decision after a hearing. This is
in no sense an appeal but merely g rene#al of the application and I can
' see nothing wrong in the three members hearing and deciding the applicar'
tion de novo'.

"I should say, in parenthesis, that in that case the.three Memberé
hearing the épplicatibn de novo reduced an award from"£300 to nil.

The letter of the 29th May, which set out the original decision of
the single member is, in my judgment, impoftant in considering this
appeal because that{ and the answer, founded in part the reasoning of
the leafned Judge. I think it is necessary to reéd that letter in

_full. It is addressed to the solicitors acting for those representing

the deceased man and reads: "This application for an ex gratia payment of
compensétion has been placed before a Member of the Board who has decided
-that the application is within the scope of the Scheme but considers that
compensation should be reduCed’by 33.1/3% under the provisions of paragraj:.

17. The Member's reasons arei 'The award is reduced by reason of the

applicant's own conduct at a time of the assault complained of (paragraph

S



17);' The Member has also decided to meke an interim avard of £500
generally on accq}nt. 'The Ccase will then be kepf under reviéw. Iir

the Member's present decision that compensation shall be reduced by
33.1/3% is accepted Part 1 of the enclosed forﬁ of acceptance and under-
faking should be signed and returned to this office. A remittance will
then be prepared and payment will normally be made within 28 days of

the rgturn of the form."

Thenlfollows a paragraph concerning payment of such money into a
bank or post-office. The letter then goes on: "If the Member'!s decision
that compensation should be redﬁced by 33.1/3% is not accepted a heariné

_8hould be asked for now by completing Part 2 of the encloéed form. A%
ﬁthé hearing the whole case, including the question‘of an interim.award,
ggiil be dealt with afresﬁ. I enclose a copy of the Board's guide to

| procedure at hearings". '

The letter then goes on to deal with what, in my judgment, is going
to happen if that appliéation is not made ~- in other words, if there is
not an application to go to the full Board. It contimes: "The final
award of compensation will be reduced by 33.1/3% But if fresh informa-
tion is received as to the épplicant's condﬁct, character and wéy of
1ife which was not takén into account in making the reduc tion of 33.1/3%
then the Member may consider Whethei to increase the reduction or with- |
hold eny further award entirely. However, if the final award he would
have made after such a review.is less than the interim gward, repayment
of all or part of the interim award will nof be required but if at the
time when the final award of compensatioh is made, an applicant is not
satisfied with the amount of compensation a hearing of. the application
before three Members of the Board can be fequestedﬁ.

With that letter was enclosed a printéd form, and it is necessary
to consider, brié}ly, thoée partis of the form which were crossed out When
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it was sent to the Board. The first part of the form is filled in with
the name and address of Michael Barls and there then follow the printed‘
words "Accept the decision of the Member of the Board that Compensation
should be reduced by "a pexrcentage, "under paragraph‘IY of the Scheme -~
and 33.1/3% is filled in there. There then follows: "I'hereby accept
the sum of" -- which is printed -~ "£500 awarded and to berpaid to me by
the Criminal Injuries Compensation Board which I accept as an interim
award. of compenéatidn for the injuries I sustained on the 13th Jume 1978".

There then follows the sentence: "I undertake to repay the Board from
any damage, settlement or compensation I may obtain in respect of my
injuries". Then there is a space for a signature. The whole of this

;rpart,vas crossed out-ﬁy those acting on behalf of the inﬁured man of his

dependant. | | |

The second pa.rtvof the form, headed Parf 2, is filled in by the
solicitors who say: 'We, W.P. Davies & Sons, solicitors on behalf of
Mrs L Earis as receiver for Michael Earls do not wish to accept the de-
cision of the single Memﬁer of the Board on my application for an ex
gratia payment of compensation.- My reasons are as follows: The weight
of évidence available to me does not conclude that Michael Earls was in
ény way to blame fdf the vicious assaultvupon h;m.' I thereforeiréquest
a hearing before %hreé other Members of the Board". There then follow
otherqmatﬁzsconcerning legal representation at the hearing. That is
dated the 22nd‘June 1979 and is signed by thevsolicitors. |

The Scheme does not provide for an interim payﬁent of the kind which
was being offered in this case. Paragraph 10 contemplates inferim'pay-
ments where medical reports aré provisional; but in this case there was
én offer of an interim payment which, as I rea& the facts, waé conditional

on the award being accepted.
The paragraph to which I referred earlier in the letter of the 29th
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May said: "If the decision is not accepted, at the 'hearing the v;hole
case including the question of an interim award will be dealt with afresh",
and that follows paragraph 22 of the Scheme which says: "The Bbard will
reach their decision solely in the light of the evidence brovght out at
the helaring".. So in my judgment it is qﬁi‘ce impossible to say that the
interim pasyment of £500 can be said to have vested in the éppliCant at that
time. It was clearly made conditional on acceptance of the Member's award.
F\J.rthermore,. it was clearly, as I see it, shown that the award was not being
accepted by the crossing ouf of the first part of the printed form to which
I have just referred, and althéugh the argument was that only the question. |
of the percentage was in issue, in my Judgment that does not help in re~
1a.tlon to this figure of £500.

The respondents could only claim £500 if the right to the £500 had

vested before Mr Barls had died. Paragraph 12 of the Scheme makes it clear

that his estate cannot claim and Lord Denning in Regina v, The Criminal

‘Injuries Compensation Board ex parte Tong, which is reported in (1976)

1 Weekly Law Reports at page 1237, in the course of his judegment at the
bottom of page 1241 said this:"'pr it is quijte plé;in that the award of
compensation uﬁder the Scheme is persozial to the a.pplica.n’c. In that
respect it is llke damages for personal injuries at common law before

the Law Reform Act 1934. Actio personalis moritur cum persona. It does

not survive to his 'personal representatives®. ‘
So in my judgment it is clear, both from fa.ragraph 22 of the Scheme
and from the letter of the 29th May, that no right to any particular sum
of money had vested, once the applicant had asked for a hearing by the
Board. The right o £500 was conditional on the acceptance of the
Member's award and accordingly I have come to the conclusion that the
Judge was in error in grantihg pandamus and that the originé.l decision
of the Criminal Injuries Compensation Board, given on the 12th November
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1979, was correct, and would, therefore, allow this appeal.,

LORD JUSTICE ACKNZR: I agree. b

LORD JUSTICE PURCHAS: I also agree.

MR BROWN: Ny Lord, I am instructed to ask there should be no order for
costs in this case. : : o

!
¥

MR FORBES: Then, my Lord, the only thing I ask is there should be legal

aid taxation of the Respondent's costs.,

LORD JUSTICE WALLER: Then the appeal is allowed, and there will be an
order for Legal Aid Taxation of the Respondent's costs.

¥R FOEBES: I am most grateful, my Lord.

ORDER: Appeal allowed.
No oxrder for costs,
I -~ Legal Aid Texation of the

Respondent's cosis.,
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