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; Fridav, 7th Julwy 13895

g JUDGMENT
A
- MR. JUSTICEZ BUXTON: This is an application fcr judicial
; :
i review c¢I 2z decision of the Criminal Injuries Cimpensation
i
| Board in tne case of the applicant, Mr. Raymind Gecrge
|
B Foprer. Trhs decision complained of, is a decisilon by the

) Full Bczza, taken on 1st November 1893, ..tp rzfuse the
. applican: compensation for injuries sustainsl cn 20th
Seprembsr 1391. The Board's decision was Zax:z by Lhem

under garacraph 6{(c}) of the current Criminz. Injurles

Compenszticn Scheme which it 1is appropriate thz: I sheuld
read at nhls point so that it 1is available for reference.
It reacd:s as follows: "The Board mav withholcd or reduce
compensation 1f they comsider that having regerd to the
conduct zf the applicant before during or aftsr zhe event

¢giving rise to the claim or to his character a: shown by
©  his crizinal convictions or unlawful conduc:I, it is

be
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¢ 1lnaporopriace that a full award or any awar

szt out the background facts most ccoveniently

-
0
i

from the afiidavit sworn in support of the application by
Mr. Arthur Michael Robinson, the sclicitor represznting Mr.

!
I
|
? Hopper. I snould note that because of the Board’'s decision
|

that this case fell under paragraph 6(c) of the scheme, it

%

%

did not Zorm any view of the accuracy of the zcccunt given

2
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oy -n2 appiicant of the injuries that he had sustained or

AJ-
the Zircumstances in which he had sustained them. However,

Zor the purposes of this application, it is t2 be assumed

zha:t the account given by Mr. Robinson, which nescessarily

comss from instructions given by the appliczat, 1is, 1in
facz, accurate. Mr. Robinson describes <cthe events

comz_ained of as follows:

"On 20th September, 1991 the applicant, tzsgether with
scme friends, was in a public house in Newcastle upon
Tyne. He was there gratuitously assaulted by a group
of other young men who squirted the ccntents o©if a
bottle containing ammonia into his face, and then. hit
nim apbout the head, both when he was stazniing up and
when he was on the ground. The effect of this attack
breathing. He was eventually taken to zospital and
has continued to receive treatment fzr his eyve
injuries which, although there is no medical evidence
conveniently to  hand, appear to be of some

U o .. ..seriousness. ... He described _the_events o _a _police ...

officer and later attended the local polics station to
expand upon the matter to the officsr who had
interviewed him in hospital.™”

futting the matter very shortly, because it does not
E affszc the application before me, there appears to have
re2ern, to put it at its lowest, some confusion as to whether

1

:% the applicant had visited the police staction, as he

)

1lezad, and whether he had spoken to a police cificer. He
13 _inst:ucted solicitors to institute a claizm with the
Criminal Injuries Compensation Board, which I will
rerezfter refer to as "the Board". That claim was

initially rejected by the single member who ruied that on

3
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the informzztion Dbefore him the applicant had not

co-cczratec with the police in respect of this offence and

A

' that cthereizre his case fell under paragraph 6(a) of the
Boari's scrzme

The agcs=llant appealed againsct that decision on the
B basis that -ne factual basis of 1t was incorrect. The
appezl héar.ng was held by two members of the Board on 1st
~. Noverber 1::3. Before that hearing the appellant, and his
advissrs, r=celved a document from the Board setting out
C the Issues that the Board considered to arise at that

Thersz were Inree matters set out. First of all, that the
appe_lant Lzd to satisfy the Board that he had co-operated

D with the pclice. Secondly, it would be for the applicant

to sztisfy zhe Board as to the circumstances in which he
sustzined his injuries. Thirdly, and this is the important
igssus in t2is case, the guestion was asked: Do the
E applicant's convictions merit a reduction or refusal of
awari? Refzrence was made to paragraph 6(c) of the Board's
schezs, which I have already read.

As to Mr. Hopper's previous convictions, he had two
F convictions for theft in 1%87 when he had been placed on

probzction. He was, five months after that, in breach of

that crobation order by reason of further offences of theft

and ziso an offence of failing to surrender to custody; a

4
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numcsr oI ciZzncss being taken into account on that

occasion. Ze was then convicted of being drunk and
discxderly 1z 1%88. On 10th November 1989 he was convicted
of &z furthzr cfifznce of theft which entailed breaches of

the requirszmsnts of the Community Service Order that had
beer imposzZ 2on him 1in respect of the offences in 1987, and
alsc breacz ¢I his original probation order which had been

continued. 23 a rssult of those offences, he was sentenced

to & totza. <I Zfour months detention in a Young Offenders
Instituticrn. Thers was also in 1992, that is to say after
the zttack I winich he complained;Aan incident where he was
cautioned . rsspect of another offence of thefrc. Those
ars the mztters therefore that gave rise to the Board's

concern abcut whether paragraph 6(c) should be invoked.

oo =
The hezrinc 1s described by Mr. Robinson as follows:

"The =zdvocats acting on behalf of the Criminal

=5 Compensation Board questioned the applicant
nis criminal record and his cautions. The
applizznt was able to clarify the pacture of the
cauticns winich referred to the theft by him of two
knives Ifrom a shop on the same occasion. I addressed
the Bczrd members and advised them that cautions were
not criminal convictions and pointed out that they
referrzd to minor matters. The hearing was adjourned

the
the acclicant's character and criminal convictions it
was 1lrzzppropriate that he should receive an ex gratia
paymesn:z from public funds. No further explanation as
to ths rezsons for refusal and award was given. No
reason was given as to why a reduction of award was

ilate. [Then Mr. Robinson says] It is my
hat a reduction in any award was not
consicsred by the Board in their deliberation.®

5
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Originally, whern the Boari was asked to give a written

i

explanation ¢ i:s decisioz, the Board, by letter to the
apevlicant's solicitors, said that Mr. James Law QC, who had

presided at that hearing, xad said, and I quote:

"Applicant's character and way of life as evidenced by
the 1list :©f convictions and cautions makes it
inappropriazz that hs should receive an award of
compensacicn from public funds."

Tne original complaint made 1in the judicial review

proceedings which wsre then launched was based upon the
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Becard had not cons:idered che possible alternative of &
recductlion in the award as ogposed to the making of no award
at all, a reduction in the awerd being an option that was

open to them under paragraph 6(c) of the scheme.

Faced with thoss prcceadings, the Board exhibited a
further statemen: of the rsasons of the Board members and

f the circumstances of the hearing. That was in the form

@]

of a document hnezded "Wricigan Reasons for Judicial Review”
Signed by Mr. James Law,,6 tzsz chairman of the panel of the
Boardvthat.heard this mattsr; not by way of affidavit by
him but exhibited tc an zffidavit sworn on 23th July 1994
by a member of the Treasury Solicitors Department who are
acting for the Beoard in this matter. In that document’Mr.

Law sets out the packground in its first five paragraphs in

terms that I have already izdicated, and then says this in

s
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parag

oy

s 5 and 7.

_L,C~\...

"Tr2  applicant gave evidenca at the hearing and
cenfirmed that conv;ccions contained in both lists
wer2 his, that Chey ers corract, and that there were
no other convictions cr cautions not shown on the
liszs. He also confirmed that he had no matters
ouIscandlng waltinc t©c be dealt with. He gave
eviience to the BoarZ to the effect that the charges
re_azing to theft 27 motor vehicles had Dbeen 1in
relzcion to stealinz car radio cassettes, and in
re>ztion to the thefzs he had been caught stealing
cut-ery from a stors The Board then heard
uzmissions from Mr. Zopder's solicitor, Mr. Robinson,
r the guestion of Mr. Hopper's convictions. The Board
acvised Mr. Robinson that they would consider this
elzment of the applization before considering any otf
ths other merits of t application on the basis that
if no award was pavzblsz to Mr. Hopper, due to- his
ccnvicrions, then thsrs would be no reason to go into
ths other ocutstandincg ues

After hearing st ssions, the Board retired to
ccnsider its decisicn. The Board in considering Mr.
Hogpper's convictions took into account the fact that
his record showed the:z hs had been made the subject of
a community service crder and a probation order, both
of ~which he-had breached, -and that--in -1989,—which is -

he had been

afz=r those breaches and further offences,

[=-S Sy

reguired to serve a custodial sentence. The Board
further considered cthat pursuant to his custodial
sexzence he had been cautioned twice for offences of
theZc. In respect of Mr. Hopper's cautions the Board
tocx into account tha: the terms of paragraph 6(c) of
the scheme state that the Board are required to have
recard to the applicant's character as shown by his
criminal convictions or unlawful conduct. The Board
thez considered whetzer in all the circumstances in
ths exercise of their discretion it would be

aprropriate to withhcld compensation from Mr. Hopper
on account of his convictions and unlawful conduct or

to raduce any award thaz might be payable to him on
this ground.

The Board took the view that Mr. Hopper's
convictions were sufiiciently serious and persistent
to persuade them that discretion should not be

exsrcised in favour oI the applicant and reduced award
would be inappropri £o0r these Circumstances and
thaz no award should ze made to Mr. Hopper."

ats

oY=
=
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Beforz me today Mr. Lederman ras made varicus
criticisms of what (although he did not characterise it in

these terms) he criticises as the late emergence of this

more extended statement of the BReoard's reasoning .and
approcach. But rnot merely has he criticised the timing, a
mattsr to which I will return briefly, but he also inviced

me, in efiect, to lgnore what the chairman of the Board
, g

says in trhis document. I underscood his submission to be
that I snould reject this statement as amn accura:e
C statement of what was in the Board's mind, it bein
suggested that it was an ex post facto recomnstruction. I
cannct accept that submission. It is based largely on thae
fact that 1n 1its original statement, to which I have
D\~ already rsferred, the Board made no reference to the
possibility of a reduction in an award.
In the circumstances of that hearing, and in the
circumstances oif the Board's lack of duty to do more than
E indicate to the applicant what its decision is, and tie
basis of it, which the Board did do, I cannot think that

omission o©of any extended discussion of other and

alternative courses that the Board has not adopted can in
3 any way indicate that the Board had not had those in mind.
.Also, I am simply not prepared to accept that this docuﬁent
would have been put before me quite consciously by the

Board and by 1its author 1if it was not substantially

8
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accurate. As I have said, there 1is nothing in the
surrounding circumstances to indicate that that is not so.
I therefore do accept that the Board considered the
possibglity of a reduced award, and as the chairman, Mr.
aw, makes clear they took the view that the nature of this
man's convictions and conduct precluded them, in their
discretién, from giving him any award at all.

The original ground of criticism, thersfore, falls as

matter of fact. I do not need to consider it further.

=3

However, 1in his skeleton argument, and nefore me today, and

oy way of amendment to the groundé, Mr. Lederman has opened
1o a more extensive challenge which I think I can fairly
summarise in this way. He accepts thét-the operation of
zhe scheme, and_the way.in which this court has supervised _
the operation of this scheme, places a good deal of
discretion in the hands of the members of the Board. But
ne says that particular considerations apply in respect of
baragraph 6(c}), the paragraph under which the Board acted,
énd that it is plain from the evidence that the Board has

filed, not least the statement of the Becard's chairman that

I have. just read, that it did not approach its task

~properly and did not properly apply paragraph 6(c). The

fault alleged is this: that the Board considered separately
and independently the issue arising under paragraph 6 (c) of

the accused's character as shown by his criminal

E]
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onvicrions, ani did not balance out or assess the nature

Q]

nc seriousness of his convictions against the

At}

ircumstances oI the offence of which he complained, and,

zlso, "though this was pressed less firmly, did not balance

noc

[mb}

iz against chs handicap or detriment to him o©
recz2iving an aws=zzd at all. For my part it is plain that
hat 1s inds=C¢ what the Board did because they said in

and in Mr. Law's account of the
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3oard’'s reascns: "We will consider first, putting it in
itigztion tserms, as a2 preliminary point the nature of Mr.
Zogoer's cheractar." Their account of what they thought
abcut Mr. Heoper's character was focused solely on the

narure and seriousness of the convictions. So there is, in

’

all that the Board did act_in the . ..

D| Y judgement, no doudt at
way of which Mr. Lederman complains. The question is:
Wers thsy wrong 1o law in so doing?

Paragraph 6 (c! on its face would appear to invite the
E zoard to do exactly what they did, to look at the matter as
& 1issue separate from the nature of the offence and the

nature of the injuries that the man has suffered. True it

¥
I
i oy

S

is that there arsz cases referred to by the Board, and
}' suggested to me bv Mr. Lederman, in which the Board might
decide that in the particular circumstances of the case,

even though the applicant was, by reason of " his

zonvictions, entirzly or largely unmeritorious, nonetheless

10
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the circumstznces of the case enabled them to give him an

N award. Ar example cited was of a person with a very
Al
serious <criminal record who had been injured in, for
ins:ange, szving a poiice officer from an attack or
remcving a -—arrcrist bomb from a dangercus position, where
B the meritcrious nature of his conduct would outweigh the
dé:rimen£ from his previous convictions. I have no doubt
at .1 it is open to the Board so to act. It does not, of
course, follow f£rom that that they are under an obligation
C to wa2lgh us the offence and the»conduct in each c§se.

asics yes tney are, and there are two reasons for that.

Firsz of ali:l he draws attention to the latter words of

e D - PETEITEAPT B {C) I o e

"Having regard to the conduct of the applicant... [and
so on} ...it 1s inappropriate that a full award, or
any awaxrd at all, be granted."

e
4
in

zys that he gets some help from that use in the Board's
E schezme oI tre word "inappropriate®. I cannot agree with
tha:. It szems to me that that word is doing no more than

saying that @ the question 1s whether the criminal

convictions make 1t appropriate for a full award or any
F ~award at all to be granted. There is nothing in the use of
that word 1in the scheme that directs the reader's mind,
much less that compels the direction of the reader's mind,

towards the balancing activity that Mr. Lederman argues




N

for.
However, Mr. Ledermanr further argues, thrat this
guestion has besn considered and resclved in his Zavour in

the judecmen:z of Mr. Justice Secley in R v Crimina’l Injuries

Compensaticn Bcard =x parts Gambles, which 1s rzported in

the 1994 vciumz c¢I the Perscnel Injury Quantum R2ports at

page 314. Puctting the fects of trzt case brisfly, the

applicant trnars had been injursd as z result of a fight in
which hs hzd =nimself rtaksn soms part. The Board had
disallowed =zis &arplication under pzaracgraph 6(c) of- the
scheme, the Daracraph which ws are zoncerned with, under
that limb ¢ thz paragraph tha: rsfers to "the conduct of
the applicarn: befeore during or after the évents giving rise
U to the.claim”.. . That.is.a different-case-from-thac—which-we -
are concernsd with here beczuse it was the conduct of the
applicant in comnection with the incidsnt that gave rise to
the claim, rzther than his character, that the Boazd relied
E on in the Gamblss case. It 1is important to nots what the
nature was <I the attack in that case on the Board's

conclusion. It 1s set out by the judze as follows:

"that tze Board erroneously trezted the finding that
the aprlicant was willing to erngage in violence as
F having the automatic consequence that no award (full
or reduc=d} should be made. ,
The basis of this allegation is thne final sentence of
the Boaxd's reasons:
%@ "We considered the appropriateness of a reduced award
' but as w= found that he had evinced a willingness to
engage in violence which culminzted in the assault
upon him, we disallowed his apclication completely

.];2. N
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under paragraph s(c}."
The complaint thers was that the Board have treated their

finding that the aprlicant had engaged in violence as

automatically Dbringins him within paragraph 6/(c). The
judge dealt with the macter in this way, in a passage that
Mr. Lederman relies on, at page 318. He sets out the facts
chat ché Board had found in respect of this incident in
which, as I have szid, the applicant was engaged not merely
as a bystander, unliks our case, and then said this:

"All the possible levels of award lie within the range
of decision compatiple with the finding that the
applicant was ready to fight 1in the material
circumstances. Accepting as I do the submission that
it is more nearlvy & moral judgment than a causative
link that 1s posculated by paragraph 6, it 1is still
for the Board to establish a rational and
proportionate naxus Dpetween the conduct of the

the events, and in other cases his character too,
before these can reduce or extinguish the award to
which he would otherwise be entitled. Common law
cases like Lane v. Hollowway [1968] 1 Q.B. 379 do, I
think, assist as illustrations, though no more, of
what common sense and equity may yield 1in this
context.

The Board in such 2 .case as this has therefore to
proceed in three stages:

=

A. Does the applicant's conduct make the full award
inappropriate?

B. If so, to what extent does the applicant's conduct
impact on the appropriateness of an award?

C. What award 1f any should the applicant
consequently receive?

I accept Mr. Drabble's submission that the Board's
reasoning goes from A to C, omitting B entirely.’ In
this situation, and even though the reasons have been
volunteered at tne Court's invitation rather than
having been required by law, it 1s not right for the
Court to supply the want by assuming the existence of
the very thing that reasons are there to demonstrate,
namely that the conclusion has been reached by an

13
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appropriate process of reasoning from the facts."

- In our gresext case Mr. Lederman says two polnts can be

drawn from the cbservations of Mr. Justice Sedley in the

that in cases involving character, as

)]
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weXl as cases like that oI Gambles that involve conduct, it
s nscessary for the Bozrd to demonstrate & nexus between
the characcar cf the appiicant that is complained of and
scrmezhing else. I think it is not unfair to Mr. Lederman's
arzument to say that thersz was some difficulty in eliciting
whnz- that someching else needed to be. In the case of

chzractar it is difficult to see that it can be the events

thers was 2 nexus "betwezn the applicant’'s character, ag”

cprcsed to his ceonduct iz connection with the events, and
the =ven:zs that in fact cccurred. The nexus Mr. Lederman

therzfors says must be between the character of the

apvlicant and the award, or lack of award, that the Board

is minded to meks. Tha: step has been omitted in this
Board's raasoning because they have not set out step B that
is ref'e::e‘d to by Mr. Justice Sedley, and demonstrated a
nexus be:zween the charactzar and the award.

I have to say that that statement of the argument

demcnstrates beyond a peradventure that it was not this

cass that Mr. Justice Sedley had in mind or was intending

14
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to address in his observations in the Gambles case. I
quite agree that the judge does sugcest that character, as
well as conduct, is covered by the analysis that he puts

forward, but as to that I would say two things. The first

]
]

cessarily obiter. The

i

1s that that observation was
second 1s that if this matter has zeen argued before Mr.
J"uscice.Sedley he would have been thz first to acknowledge
that the parcticular analysis tha: he puts forward in

Gambles cannot apply in a case whesre character, rather than

e}

conduct, 1is ccmplained of. 1In the zase before him, where
there was a direct 1nvolvemsnt vof the applicant in the
activities tha:t caused his injury, it was understandable
that the judce should say that there should be some
demonstration .of..that .involvement..and .of _how .the. .Board
viewed it. The Board should not treat the engagement of
the applicant in the incidence &s ar automatic reason for
disqualifyiné kim. But if one asks in a case of character,
rather than conduct, how that nexus can be demonstrated I
ém for my part baffled to understanc how the Board can be
expected to say more than it said irn this case.

Mr. Justice Sedley acknowledced that the connection
that he was considering is based on a moral and not a
causative judgement. If that is so in a character ’case
the connection, if any, between ths two events 1is amply

demonstrated by the Board concentraz:ing, as the Board in

1s
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tr.s case Zid, upon the nature of the accused's character
as Zemoonstrated by his offences.

Thereizre, I have to say that on this point Mr. Justice
=v was not intending to go anything like as far as Mr‘.
Lezzrman suggests he should go. I do not find in his
SuizTesnt zny authority for saying that there must be a
dezmcnstration in the Board's reasoning of some connection,
czzzr than the occurrence of the accused's previous
cocwsiztionsz, Ceatween those previous convictions and the

e 4

rz-.zzion -r omission of the award that is proposed. In my
Syufzsment o was entirely sufficient under the terms of
parzzraph Z{c} for the Board to set out the matter as it

¢iZ. Ther:s is nothing either in paragrapn 6(c) or in what

£,
m
t

"

6{c is anvthing other than a preliminary point, as the
BozrZ trezted 1t as being, to be considered within the

Zczri's discrecion before they turn to the substance of the

That is one point that is sought to be raised from the
Ganr_=3 cas=. The other argument that Mr. Lederman put
forvzrd was that the Board should have engaged in a
bal:zzncing sxercise between the seriousness of the offences
anc the seriousness of the injury. It will already be

aprzrent thzt I see no justification for that in the terms

h

of zaragracs 6(c). Indeed, its terms and nature seem to me

el
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csliberately to exclude such an operation; nor do I see

anytaling at all Ia Mr. Zustice Sedley's judgment in the

A
Cambles case that would support such an approach. He was
concarned with z cuestics of conduct whereby, 1f I put it
iz this way, the matzter:z complalned of and the nature of

B the injury were :in that czse Intimately iIntertwined. 1In a
craracter case thare is -o connection bstween them at all

‘) and there 1is nothing in Mr. Justice Sedley's judgment and
csrtainly nothirnc in th:z terms of the scheme, to support

C tne obligatlion that Mr. Lederman séeks e} pléce upon. the
Ecard. I therefors ccnsiZiar that the criticisms that have
peen advanced oI the Bczrd's reasoning in this case are
vnfcunded.

D It will be .apparent ircm what I have said, znd.stepping__ .
now pack from the particilar criticisms and looking more
generally at the obligzzions of the Criminal Injuries
Compensation Board, tha: I am 1in agreement with the

E coservations of Mr. Just:ce Popplewell in the case of R v

Criminal Injuries Compeaxsation Board Ex parte Thomas

fzses], Perscnal Injury Quantum Reports at page 99. I

consider that that judge's general view of the Board and
F izs activities is accuratsly set out in the headnote which

rzads as follows:
"_..that the the plzin reading of paragraph 6(c) of
the Scheme made it clear that an applicant’'s criminal
convictions did no:t have to be related to .the
particular injury in respect of which compensation was

17
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clalmed o be relevant to the Board's consicsration."

I m2y intsrpose to say, the more general points outside

{
h
-y
3]

the fzzts of that case that seem to me to be important are:

= purocse behind the Scheme was that thoss involved
1o criminzl activity should not receive monsy from the
z2blic purse for an injury which they had sustainad.
The  Beard was entitled to have regard to an
zpplicant's criminal convictions as at tze date at
wnich ths award fell to be considered rather than the
sanvictions entered at the time <f receipt of the
zjury in respect of which the claim was made. The
rd's cecision that the applicant was not an
roprizte person to receive an award at puklic
snse was & matter entirely within their discretion
was not Wednesbury unreasonable. ™

Mx . Jusztize Pecoplewell referred to the cazse in the Court of

= v Criminal Injuries Compensaticon Board Ex parte

Theomoson, ([(1884) 1 W.L.R. p.1234. I would reisr only to
cre peri 2f iz judgment of Lord Donalds¥®, 1in which hLe
emphasisad cthat under paragraph ¢é(c) “thetre "were two T

digjunczcive caztegories of case that which I heava referred
to, &3 czher judges have, as the conduct category and the
ocher Zzz=agcry, the character category, that is before me

in this czse. The judge said this at page 123%, paragraph

"n each case although different catsgories of

circumstazace can be taken into account the issue is
tne same: Is the applicant an appropriate recipient
cI an ex dJgratia compensation payment made at the
Cublic expense?" ‘

I would respsctfully adopt that, as did Mz. Justice

Popplewe’l, as a brief summary of the implications of

18
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paragraph 6(c). I say, as Sir John Donaldson said, that
A the question is whether the applicant is an appropriate
recipient of an ex gratia payment judged in the light of
his previous convictions? That formulation excludes, in my
view, any obligation on the part of the Board to engage in
B the balancing exercise for which Mr. Lederman contends. It
reinforces that the Board's approach 1in this case was
correct and was entirely in accordance with the duty placed
on them under paragraph 6/{(c). For those reasons this
» C application is dismissed.
D B, § g e .
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