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i979 Scheme, as a dependant of the victim, within the meaning of section
1(3) of the Fatal Accidents Act 1976. Under paragraph 12 of the scheme,
each of those dependants was entitled to have his or her claim approached
on the basis of common law damages.

The basic principle under the Fatal Accidents Act 1976 was that the
monetary claim was for the value of the dependency of each of the depend-
ants. Under the Act, each dependant had his own separate claim which he
was entitled to have considered separately. In the case of children who had
lost a parent, each was entitled to the value of his or her dependency by
reference either to the parent's loss of earnings or value of the care pro-
vided by the parent.

The apportionment of the overall figure to the parent has essentially
been pragmatic to ensure ready access for that parent to the fund repre-
senting the lost dependency (see McGregor on Damages (15th ed., 1988),
para. 1581). However, that was a fiction because in most cases the sum
would be for the dependent children's benefit.

Held, granting the application:
In normal circumstances, it would not be wrong to follow the normal prag-
matic practice of apportioning damages even if on strict analysis, this did
not give proper effect to the child's separate right to claim the full value of
his or her dependency. However, in the present case, this would ignore the
impact of the insurance provisions and would reduce the child's compensa-
tion by the value of the payments to the applicant under the insurance
policy. Neither common law nor the Criminal Injuries compensation
scheme sanctioned such a deduction. The scheme was intended to provide
ex gratia compensation where there was no other source of compensation
but the children in this case, had their own claim under the scheme and had•
no insurance money to make up their financial loss. Thus, the decision was
wrong and should be quashed and the matter remitted for consideration by
the Board.

J. Harvey (John J. Smith, Middlesex) for the applicant; P. Kilcoyne
(Treasury Solicitor, London SW1) for the respondent.

J.O.D.

R. v. Criminal Injuries Compensation Board, ex p.
Pearce

CO/2841/91 November 5, 1993

McCullough J.

Criminal Injuries Compensation Board Scheme 1979, para. 6(a)—failure of
Victim to co-operate with police—extent of duty of Tribunal to assist unrep-
resented person.

The applicant sought judicial review of the decision of the Criminal Injur-
• les Compensation Board after a hearing on May 22, 1991, refusing his
clairn on the basis that he had failed to co-operate with the police pursuant
tb paragraph 6(a) of the 1979 Compensation Scheme. This allows the
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Board to withhold or reduce compensation if they consider that: "the
applicant has not taken without delay all reasonable steps to info
the police . . . of the circumstances of the injury and to co-operate with
the police . . . in bringing the offender to justice."

The applicant contended that whilst on holiday, (then aged 38), he had
been attacked in the late afternoon of October 10, 1987, on the Cleeth-
orpes sea-front, by a gang of youths and had sustained a fractured left
shoulder, general bruising and a cut mouth. He had attended hospital and
been discharged the following day.

His application for compensation was first refused by a single member of
the Board on the ground that he had not co-operated with the police. The
applicant requested an appeal hearing on May 22, 1991, before Mr Barker
Q.C. and Mr Lewer Q.C., two members of the Board. He said that hedis-
agreed with a letter sent by the police to his Member of Parliament on June
29, 1988. The letter stated that the applicant had declined to make a state-
ment as was confirmed in the crime report relating to the incident. The
applicant was unrepresented before the Board.

There was a fundamental conflict of evidence before the Board: D.C.
Rands produced the crime report signed by him requesting the alleged
offence to be "filed as undetected due to the reluctance of Mr Pearce to
give a statement." D.C. Rands gave evidence that the applicant had been
seen by the police on October 10, 1987, the day of the assault, and that
D.C. Rands had seen him the following day, in the hotel, after his dis-
charge from hospital. However, the applicant contended that he had only
seen one police officer whilst in hospital and had not been seen by D.C.
Rands on his discharge from hospital. He cross-examined D.C. Rands
about the times of his discharge from hospital and departure from the hotel
and the Board took this cross-examination up on his behalf. The Board
concluded that they preferred the testimony of D.C. Rands and therefore
found that the applicant had not co-operated with the police.

The applicant's grounds in support of judicial review were:

(a) that he was not given the opportunity to read the said crime
report; and

(b) that considering that he was unrepresented, the Board did ot
itself cross-examine D.C. Rands who produced the report in the
way the circumstances required and thus the hearing was con-
ducted unfairly.

In his first affidavit in support of his application for judicial review, the
applicant had contended that there was no documentary evidence before
the Board to support D.C. Rands's evidence. However, in his second affi-
davit, he contended that he only became aware of the existence of the
crime report on reading the affidavit of Mr Barker Q.C., on behalf of the
respondent. Finally, at the judicial review hearing, the applicant amended
his grounds to state that although the crime report was produced in evi-
dence and questions were asked about it in his presence, he was not sUP-
plied with a copy and thus could not properly comnient upon it.

Held, refusing the application:
(1) The substance and significance of the crime report could have come

as no surprise to him as the police had referred to its contents in their letter
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dated June 29, 1988, to his Member of Parliament. He had known of that

letter for almost three years by the time of the hearing before the Board.
(2) The obligation on a court or tribunal to assist the unrepresented

partY to put his case to the other side's witnesses does not extend to asking

any question
which a skilled advocate might have asked. The obligation

was to help the unrepresented party put his version of events and his points

to the witness and it wasclear that the Board had done this (see Chilton v.

Saga Holidays PLC [19861 1 All E.R. 841). There was a limit to the extent
towliich the Board could enter the arena. Just because some possible ques-
tIons were not asked, did not mean that the procedure was unfair. The
Pr,ard had not failed in its duty to give proper assistance to the applicant

had decided that D.C. Rands was to be believed.

base considered: Chilton v. Saga Holidays PLC [19861 1 All E.R. 841.

A. Bradley (Ellis-Fermor & Negus, Ripley) for the applicant; M. Kent
(Treasury Solicitor, London SWI) for the respondent.

AuldJ.

J.O.D.

Prosecution of Offences Act 195, s.1—RSC Ord. 53, r. 9(5)—whether dis-

missal of probationer in Crown\ Prosecution Service amenable to judicial
review—remarks on paper appliccçions for judicial review.

Application to set aside leave to m'e for judicial review granted by Jowitt
J.onJune 11, l993onthepaperS. \

The applicant was employed by e Director of ublic Prosecutions,
under the power of appointment in.ection 1(2) of the Prosecution of
Offences Act 1985, as a Crown Prosector on a probationary basis on July

8, 1992. His terms of employment were\et out in a letter of that date. He
was dismissed on the ground that his co'tduct was unsatisfactory. It was

common ground that his length of service *,assuch that he was not entitled

to bring any private law proceedings in respèt of that dismissal in an indus-

trial tribunal or to complain to the Civil Servi\e Appeal Board.
The respondent now applied to set aside th\ leave to move for judicial

review on the ground that it was made per incu?iiim because relevant auth-
orities which showed that the matter was not a pdlic law one had not been

brought to Jowitt J.'s attention. The applicant argtld that those authorities
were distinguishable and that, if they were not, the\Courtshould allow the
application to proceed under RSC Ord. 53, r. 9(5) as if it had been begun

• by writ.
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