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Moncdzv, 18 December 1995

JUDGMENXNT

LORD JUSTICE ALDOUS: With leave, ths zppliczant, Mrs Rene Cook,
appeals against the Order of Pozts . in wrhich he rejected her
challenge by way of judicial rsview o two decisions of the
Criminal Injuries Board. 1In thcse <Zzzisionms the Board refused
her compensation for the murder of hz: nuskaznd and subsequently
an‘ofal hearing.

“ Mrs Cook married her husband in 132 and has three grown-up

cniléren. Her husband, who I will call -—he czceased, worked when

¥

2 was not in prison as a tailor. He -zZ a number of convictions

o}
{

2t the relevant one is his convicticz ¢ 31 July 1981 for armed

[

obbery for which he was given 15 yszrs imprisonment.

By November 1990 the deceas=d was ZIinisning his sentence and
was cdue to be parcled in Decembs=y. :: nmad been given & job as
a cleaner in the prison hostel whicz is outside the Maidstone
Prison walls and he had a certzin =z-cunt 2f freedom. He was
ailow=sd an hour's exercise evs=ry 2Izv which could Dbe taken

y

anywhare in Maidstone within a 7 mile rzZius of the centre of the

town. On Monday 1S November 19%D he was picked up in Maidstone

jov a long-time girl friend callec LizZz Calvey and driven by her

to an address in London. Techniczlly -z was unlawfully at large.
Czlvey and Cook arrived at the acdzZress =2z abcut 12.30 pm and went
into the house. Opposite the hcuse wzz 2z park and unbeknown to

tne deceased, one Daniel Reece, & serv.nZ prisoner on home leave,
wzs walting for him. Calvey hacd arrzzzsd Zor him to kill Cook
for a fee alleged to be £10,000. Res:zs crossad the road, kicked

in ths front dcoor of the house z2d r:z: 2o the kitchen. He waé
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armed with a sawn-off shot gun with which he shot Cook in the
elbow. Reece then lost his nervegénd Calvey took the gun,
ordered Cook to his knees, and shot him once in the head killing
him instantly. On 12 November 13891, Reece and Calvey were
convicced of murder and sentenced to life imprisonment.

¢ is noz in dispute that Mrs Cook was not party to the

'

deceasad's criminal activities. She said in her affidavit that
she wzas. looking forward to moving into the country when her
huéba:d came out of prison and that work as a tailor had been
liﬁed up for nim.

Cn 15 Mzy 1881 Mrs Cook socught compensation under the

Crimizal Injuries Compensation scheme for her husband's murder.
Her arplicaticn was considered by Mr Lewer QC and his decision
was communicaced to the applicant in a letter dated 23 March
1962. That lstter stated:

"ThHis application has been considered by Mr Michael Lewer
C, a Member of the Board, who has disallowed it with the
following observations:

Paragraphs 6{c) and 15 of the Scheme reguire me to
have regard to the character of the deceased as shown
by nis criminal convictions. At the time of his
tragic death the deceased was still serving a prison
sentance for serious crime, and I regret to have to
tell the applicant that because of that it would be
inaporopriate that an award should be made from public
funds in respect of his deach.®

1ftexr receiving that letter the applicant did not appeal,

but applied for an oral hearing. Her application stated:
"2. I am the applicant and I do not have any previous
criminal convictions. I was entirely ignorant of my
husband, the deceased's criminal activities and I was
entictled to look to him for my financial support
following his imminent release from prison when he had
been offered a job as a tailor at a wage of £170 per
week .

e

[\

There is no rule of common law*which would have the
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effect of disallowing my claim in the manner of the
Board's decision; matters-of public policy and the
doctrine of contributory negligence  have no
application to the claim.

3. It is wholly inequitable in all the circumstances that
the application should be disallowed for the reasons
given or at all and I have a good and substantial

- claim not only for general damages and bereavement but
also Zor loss of financial support.”

That application was refused. The reasons for refusal were
given in writinc after the application for judicial review had
peen made. After reciting the basic facts, the document stated:

"8. This Zocard considered all the documents in the case
inclucing document 15, which detzils the circumstances
in which the deceased met his dsath, and document 16,
which gives particulars of his criminal convictions.
We a.so considered document 9 which gives the
applicant's reasons for not accepting the decision of
the Single Member from which it was clear that the
conternts of documents 15 and 16 were not 1in dispute.

9. Under Paragraph 6(c) of the Scheme the Board is bound
to have regard tce the criminal convictions of the
deceased in deciding whether an award of compensation
to the applicant should be withheld or reduced. In
this case the deceased was still serving a sentence of
16 years imprisonment for armed robbery at the time of
his d=zath and we therefore concluded that an oral
hearirg would serve no useful purpose, as it would
make ro difference to the Single Member's decision,
which was not wrong in law or principle, and in that
it was bound to fail. The application for a hearing
was thearefore refused.”

The applicant sought judicial review both of the decision
to refuse compensation and of the decision to refuse her an oral
hearing. Potts J refused the Order sought.

Before considering the submissions made in this court, and
the judgment oI the Judge, it 1is necessary to set out the
relevant provisicns of the 1890 Scheme which ars exhibited to the
applicant's affidavit of 27 November 1592.

Paragraph 4 of the Scheme is concerned with its scope. It

is in this form: ’ T




"4, The Board will entertain applications for ex-gratia
payments of compensation--in any case where the
applicant or, in the case of an application by a
spouse or dependant (see paragraphs 15 and 16 below)

A the deceased, sustained in Great Britain ... a

personal injury directly attributable -

{a} to a crime of wviolence (including arson or
- poisoning;”

The Board may withhold or reduce compensation if they
consider that -

jee
o

‘ {c} having regard to the conduct of the applicant before,
> during or after the events giving rise to the claim or
to his character as shown by his criminal convictions
C or unlawful conduct - and, in applicaticns under
paragraphs 1% and 16 below to the conduct or character
as shown by the criminal convictions or unlawful
conduct, of the decsased and of the applicant - it is
inappropriate that a full award or any award at all be
granted.

job
wn

Where the wvictim hnas died 1in consequence of the
injury, no compensation other than funeral expenses
will be payable for the benefit of his estate, but the
Board will be able to entertain applicaticns from any
person who 1s a dependent of the victim within the
meaning of section 1(3) of the Fatal Accidents Act
1976 or who Is & relative of the victim within the
meaning of Schedule 1 to the Damages (Scotland) Act
1376 . Compensation will be payable in accordance with
the other provisions of this Scheme to any such
dependent or relative.

Every application will be made to the Board in writing
as soon as possible after the event on a form
F ~ obtainable from the BRBoard's offices. The initial
decision on an application will be taken by a Single
Member of the Board, or by any member of the Board's
staff to whom the 3oard has given authority to
determine applications on the Roard's behalf. When an
award is made the applicant will be given a breakdown
of the assessment of compensation, except where the
Board considers this inappropriate, and where an award
‘@@ G is refused or reducsd, reasons for the decision will

be given. If the applicant is not satisfied with the
decision he may apply for an oral hearing which, if
granted, will be held before at least two Members of
the Board, excluding any Membei~who made the original

[\
[N}
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decision. ...

~ 3

24. An appliczant will be entitied to an oral hearing only
if -

(&)
{(b)y ...

{(c) No award or a reduced award was made and there is
a dispute as to the material facts or conclusions
uporn which the initﬁ~ or reconsidered decision
was based or it appsars that the decision may
havs been wrong in ‘aw or principle.

"

appliczation for a hearing which appears likely to
i1, ths foregoing criteria may be reviewed by not
ss than two Members of the Board other than any
mner wmo made the initizl or reconsidered decision.
1t 1s comsidered on rsview that 1f any facts or
usicns which are disputed were resolved in the
cant's favour it would have made no difference to
nitizl or reconsidersd decision, or that for any

reazson an oral hearing would serve no useful

T Ot 0 HZH M
f*“hp
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é,' the applicazicn for a hearing will be
d. A dQC‘SlOW 2o refuse an application for a
g wi .

Before the Judge, threes submissicns were macde on behalf of
the applicant. First, that paragraczn 2 <) only allowed the Board
to withhold compensazion in appl:caticns under paragraphs 15 and
16 as was this applicaticn, whors "2rn- ccnduct or character shown
by the criminal conviciicons or un.awi.l conduct of the deceased
and the applicant” sz ndilat=i In view of the word "and"
etween the words "ine dec=ased” 1nT “he applicant" there was

a requiremen:t trhat both the decsas- and the applicant must be

Z agr..cint nad no convictions and had

rt
th
I
0
I3

of a bad charac

not taken par:c in any unlawiuvl ccnduct, caragraph 6(c) could not

[

apply. Thersfcre, 5t was said, e decision of the Board
refusing compensation under tha: parazraph was founded upon a
wrong linterpretaticn of the paragragnh.

The Judces held:




~

"Paragraph £ confers a discretion on the Board to withhold
or reduce compensation. Paragraph 6{(c) lists those matters
to which regard must be had in the exercise of that

discretion. The fact that the Board is enjoined to

A consider onz element in the list, for example, "the conduct
or character" of an applicant by virtue of paragraph 15,
‘does not, in my judgment, exclude consideration of "the
conduct or cnaracter" of the deceased upon whom she founds
her-claim. This, even when her conduct or character are
beyond reproach. I therefore reject Mr Jack's first
submission. His "construction point" Zails."

B| The applicant row accepts that that conclusion reached by the
Judge was -correc:t.

The second matter argued before the Judge was that the Board

failed to take account of the good character of Mrs Cook.
C|alternatively, I it did, then it failed zo give an adequate
indication tnat 1t had and also failed to iIndicate that it had
considered order:ing reduced compensation. The Judge held:

"It 1s suggested that when he cams to disallow the
application, the Single Member wrongly failed to take into

D account ths gocod character and circumstances of the
applicant, and failed to give any indication that he had
considered ordering reduced compensation as opposed Lo no
compensation at all.

I am unabls to accept this submission. In my judgment the
observations of Mr Lewer, cited at the beginning of this

E judgment, are vperfectly clear. They show that he had
regard to the criminal convictions of Mr Cook. In the
clrcumstances that arose, and having regard to the way the

-

observations are couched, I am satisfied that 1t was
unnecessary for Mr Lewer o say that he had given thought

to the making of a rsduced award and decided against it.

In my judgmer c, iz is clear that Mr Lewer in concluding as

he did, tock into account the fact that at the time of his

F death the deceas=Z man was still serving a prison sentence
for serious crime and concluded that that fact, together

with the criminal rescord of the deceazsed, was enough to

; make any award irapproorlaye, whatever the character of the
aopl‘cant This is no reason to think that Mr Lewer failed

Lo exerciss his OlSCfDCiOH correctly. I am guite unable to
say that that decisicn was Wednesbury unreasonable.™

G Before thi court those submissions were repeated.

Mr Newman QC, wio appeared for Mrs Cook, drew our attention to

the judgment oI Sir John Donaldson MR "in R v CICB ex parte
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Thompstone & Crowe (1984) 1 WLR 1234. Even though the wording
of ‘the paragraph 6(c) that was conéi&ered by the Mastzr of the
Rolls in that case was different to that in the 19%0 Scheme,
Mr Newman was right in his submission that the judgmen: made it

plain tlmt the word "or" in the first part of paragzaph 6{c)

h

should be read disjunctively. From that it ollcwed that
compensation may be refused if the applicant is of bad character
even>though his bad character did not give rise to ths injury.
Fufther I believe that the wording of the second part of
paragraph 6(c) makes it clear, even if it is not explicit from
Thompstone & Crows, that the Board may take into accoun: the bad
character of the deceased and the bad character of the zapplicant
or absence of bad character of the applicant. That I beslieve was
not in dispute between the parties in this caée.

The attack upon the Becard's decision was not that 1t was one
to which no reasonable body could have reached. It was conceded
that the convictions of the deceased were such that the Board
could have decided to refuse compensation. The complaint was
that the Board had not arrived at its decision in an approoriate
way. In particular it had not taken account of the good
character of Mrs Cook and had not weighsd that agains: the bad
character of the deceased to arrive at a decision as to what
compensation, if any, should be awarded. Thus the attack of the
apolicant was against the reasons given and the reasoning
appliad.

Paragraph 22 of the Schems reguires the Single Membe2r to
give reasons for his decision if an award is refused or reduced;

but there is nothing in the language of that paragraph which

.
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requires him to deal specifically  with every material
consideracion. In Bolton MEtrééblitan District Council wv
Secretary of State for the Environment (HL 25 May 1995), the
House of Lords had to consider the adequacy of reasons given by
the Secretary of State for his decision in a planning matter.
The duty o give those reasons arcose Irom the Town & Country
Planning (Inquiries Procedure} Rulss 1986. Those rules required
the Secretary of State to:

"Notify his decision ... and his reasons to all persons
entitled to appear at the incuiry and who did appear."

That duty does not seem to me to differ in principle to the duty
upon the Single Member imposed by -paragraph 22 of the 1990
Scheme. That being so, the observations of Lord Lloyd in Bolton
Metropolitam District Council are apposite. From his speech, a
speech with which the rest of their Lordships agreed, I believe
it 1s clear that the Board's reasons should contain sufficient
detail to enable the reader to know what conclusion has been
reached on the principal important issue or issues, but it i1s not
a resguirement that they should deal with every material
consideration to which it has had regard. If the reasons given
afe sufficient, they cannot be reviewed in judicial review
proceedings unless the Board misconstrued 1ts mandate or the
decision is Wednesbury unreasonable (see Thompstone & Crowe at
page 1238 H).

In the present case there was one main issue, namely whether

the applicant was entitled to an award under the Scheme in the

light of tne bad character of the deceased and the good character

h

of the applicant. If the Board had decided she was entitled to
an award, it had to go on to decide whether it should be a full

8




compensatory award or a raduced one. The decision of the Board

{ was that no award cut of sublic funds was appropriate because of

!
A}the character of the decezsed. The reasons given were in my view
iadequate. They did not refer to the character of the applicant
and there was no nzed to do so. She was of good character and
i) , 'therefore that did not iniicate refusal of an award. In the view
B: of the Board the crzracter of the deceased was sufficient to lead

;the Board .to the d=szision it reached. No doubt her character was

i considered by the Zocard zs were all the relevant facts that were

33 ‘pbefore it.
C Mr Newman a.350 subzitted that the reasons given by the
'Single Member showsd an =rror in the Board's mandate. Relying

;upon the judgment c¢f Ssdlzsy J in R v CICB ex parte Gambles (1993)
EPIQR 314, he submiItted tnat the reasons given showed that the
Déanrd failed to prcceed iz the three stages which were necessary,
gnamely to ask itseslf:
(a) Does tns character of the deceased and the applicant
: make a full awzrd inappropriate?
Eg (b) If so, tc what zxtent does their conduct impact on the
appropriacenass of an award?
| (¢} What awaxd, 1f any, should the applicant consequently

receive?

In that case, Mr Garbles was injured in a fight outside a

ipublic house. The decisicnh of the Single Member of the Board was

| "The applican: provcked and was willing to participate in
é%? G a fight. The applicztion was rejected under paragraph 6(c)
w of the Scheme."

At the request o Mr Gambles, his application was

o




reconsidered by the full Board. They came to the same conclusion
as the Single Member. The last paragraph of theilr decision
A| encapsulated their reasons for their refusal to make an award.

*13 After submissions we retired. Having had an
opportunity of hearing evidence from the applicant we
- formed the view that we believed that the statement
o made to the police was an accurate account of what
b occurred. Our findings of that statement are that
the applicant was, for whatever reason, ready to fight
B and that unhappily, as often happens, he then rasceived
much more serious injuries than might have been
.expected. We considered the appropriateness of a
reduced award but as we found that he had evinced a
willingness to engage in violence which culminated in
. : the assault upon him, we disallowed his application
completely under paragraph 6{(c)."

)

C|Counsel for Mr Gambles submitted that the finding of ths Board
was flawed because it omitted an essential matter to which the
Board's reasoning had to be directed under the Scheme, namely the
question why the applicant's willingness to fight should result
Diin a nil award rather than a reduced award. Sedley J said at
page 318:

"In my judgment the facts found by the Board are capable of
sustaining the whole spectrum of possible decisions, from
a nil award to a complete award, although the latter may
well be frankly unlikesly. This, precisely, is the broad

discretion for which Mr Kent contends. Given the fact that
the assault on the applicant, who was not armed, was made
with a beer glass at a point at which the applicant had
approached the aggressor but not, on the evidence,
assaulted him, I am not disposed to accept Mr Kent's
submission that the case is one in which only a nil or much
reduced award is feasible. All the possible levels of
F award lie within the range of decision compatible with the
finding that the applicant was ready to £fight in the
material circumstances. Accepting as I do the submission
that it is more nearly a moral judgment than a causative
link that 1s postulated by paragraph 6, it is still for the
Board to establish a rational and proportionate nexus
between the conduct of the applicant before and during (and
in other cases after), the events, and in other cases his
G character tco, before they can reduce or extinguish the
award to which he would otherwise be entitled. Common law
cases like Lane v Holloway (1968) 1 QB 379 do, I think,
assist as 1illustrations, though no more, of what common
sense and equity may yield in this Context.

-3
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a case as this has therefore to proceed

A. Does =ths applicant's conduct make a full award
inappropriate?
‘B. If so, t:z what extent deoces the applicant's conduct

impact <= the appropriateness of an award?

C. What awzri if zny should the applicant conseqguently
receivs?

I accept Mr Zrzzble's submission that the Board's reasoning
goes from A Tz I, omizting B entirely. In this situation,
and even ticucn the reasons have been volunteered at the
Court's invizz:ion rather than having been required by law,
it 1s not ; fcr the Court to supply the want by
assuming ths szxistence of the very thing that reasons are
there to dexcnsirate namely_that the conclusion has been

reached by =zo =zporccriate process of reasoning from the
facts. I =7 =zacutely conscious of the distinction and
experience =I the.threge members of the Board, as indeed of
the single —=rz=xr wht preceded them; but just as they have
their task, I =~zve mine, and the conclusion I have come to
is that thsrs s a defect in the roason*“g of the Board
such that izs Z=cisicn cannot scand.”
I believe tnzat the resasconing and the conclusion reached by
Sedley J in Gambliss 1S wIsno. A decision that no award was

appropriate out oI cublic funds ts eguiwvalent to deciding that

the award should z= =:.. 7Trns gussiicn that the Board had to ask
was the equivalent I Zns “nird T.-s2.0n suagested by the Judge -
Should the applican: Fiteive av oawari and, if so, what amount?
Tt is only 1f <n: Zzarz cores 1o 1o conclusion that the

applicant should rsccver an awars “rnas o need go on to decide
whether it should z= 2z Zull awar: -r =1ms other figure. Further,
in my view the r=zas:ns given ov e Zoard were adequate. 1t is
not incumbent umcsn the Zoard, as suggested by Sedley J, to
demonstrate in thslr rE2scns thnat tne conclusion has been reached
by an appropriats trocess of reasoning from the facts. The
reasons must be adecuace and comply with the principles to which

I have referred =zarl:er in this judgment'




I also cannot agree that -

"It 1s still for the Board to establish a rational and
proportionate nexus between the conduct of the applicant
A before and during (and in other cases after) the events,
and in other cases his character, before these can reduce
‘or extinguish the award to which he would otherwise be
entitled."

I am not‘sure what 1t is that the Judge thought should have a
nexus with tie conduct and character of the applicant. Even so,
I am clear that the Board doses not have to astablish anything.
Their duty is to consider the material circumstances and to
arrive at a decision as to whether there should be an award out
of public funds and if so, what. That reguires judgment not a
complicated step-by-step approach.

The Gamoles case was considered in R v CICB ex parte Hopper
(unreported, 7 July 1995). That was an application for judicial
review where a claim had been made for compensation which had
been refused by the Board under paragraph 6(c) of the Scheme.
The conclusion of the Board was:

"The applicant's character and way of life as evidenced by

the lis: of convicoions and cautions makes it inappropriate
E that he should recesive an award of compensation from public

funds."”
Buxton J held, figh:ly in my view, that the reasons given
by the Boarﬁ were adequacte and proper. He rightly distinguished

Gambles. Hs cited this passages from the judgment of Sir John

Donaldson MR in Thompscons & Crowe at page 1239:

- "In each case although different categories of
clircumszances can be taken into account the issue 1is the
same: s the applica an appropriate recipient of an ex
gratia compensation payment made at public expense?*

‘ﬁ@ G|The Judge went on:
"I would respectfully adopt that ... as a brief summary of

the implications of paragraph 6(c). I say, as Sir John
Donaldson said, that the gquestion i&-whether the applicant

12




is an appropriate recipient of an ex gratia payment judged
in the light of his previous convictions? That formulation
excludes in my view, an obligation on the part of the Board
to engage in the balancing exercise for which Mr Lederman
contends. It reinforces that the Board's approach in this
case was correct and was entirely 1in accordance with the
‘duty placed upon them under paragraph 6(c)."

I agree.

I have found nothing which suggests that the Single Member
misconstruad the Board's mandate. He concluded that an award was
not appropriate cut of public funds because of the bad character
of the deceased. He knew of the character of the applicant. His
reasons were adeqguate 1in that they stated in an intelligible
fashion tha reason why he had concluded that such an award was
not appropriate. There was no need for him to go on and set out
in any greater detail the reasoning which he adopted to arrive
at that conclusion. I therefore believe that the Judgé was right
to conclude that there was ncthing to suggest that Mr Lewer
failed to exercise his discretion correctly and that it was not
possible to say that his decision was Wednesbury unreasonable.
The applicant also submitted before the Judge that the Board
was wrong not to allow an oral hearing pursuant to paragraph 4
of the Scheme. The Judge rejected that complaint. He said:
"There is no material before me to suggest that what is
stated 1in paragraph 7 of the Board's written reasons,
namely that Mr Crowley QC and Miss Cotton QC followed the
procedure provided by paragraph 24 of the Scheme, is
anything other than correct. It is not disputed that the
Board then considered all the documents i1in the case,
paragraph 6(c) of the Scheme, and ths terms of Mr Lewer's
disallowance of compensation. The Board concluded that an
oral hearing would serve no useful purpose Dbecause ‘it
would make no difference to the Single Member's decision
which was not wrong in law or principle'. The Board was of
the view that, i1f this matter went to an oral hearing, it
was bound to fail, and declined to order an oral hearing
accordingly. In my view this reasoning cannot be faulted..

There are no grounds for saying that the Board exercised
its discretion wrongly in refusing’an oral hearing. The

13




decision in question was one that the Board was entitled to
take and this ground fails also:"

Before us it was submitted on behalf of the applicant that
paragraph 24 o©of the Scheme provided a low threshold for the
granting of an oral hearing and that an oral hearing should be
granted if the original determination may have been wrong. Thus,
in this case, whare the Appellant's application to the Board
raised a point of principle anc it was far from self-evident that
the decision was right, an oral hearing should have been granted.

I am not sure what was msant by a low threshold, but there
can be no doubt as to the meaning of paragraph 24 of the Scheme.
Th2 Board has a discretion whather to appoint an oral hearing.
pParagraph 24 makes it clear tha:t the applicant will only be
encitled to a hearing if no award was made or there is a reduced
award and there is a dispute as to the facts or conclusions upon
which the initial or reconsidsred decision was based, or if it
appears that decision may havs besn wrong in law or principle.
There was no dispute in this case as to the material facts nor

ths conclusion wupon which <Zhe decision was Dbased. The

japplication for an oral hearinc raised nothing new. Thus it was

guite open to membesrs of the Bocarc to conclude that the decision
was right in law and in principls. 7 therefore conclude that

their decision that an oral hs

1

ring would serve no useful
purpose, because 1t would make no difference to the Single
Meﬁber’s decision which was nct wrong in law or principle, was
rigaot and in any case 1s not cpen to attack in proceedings for
judicial review.

In my view the conclusion reached by Potts J was correct and

* e,

this appeal should be dismissed.
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LORD JUSTICE =0ZZ0Us:: On this appeal from the Judgment of
Potts J refus:=s cthe =stion oI Mrs Cook for the judicial review
of two decisiczs of thz Criminal Injuries Compensation Board, two
points have bssn arguszi. About the second I do not wish to add

anything To wrnzt has szl

~

zady besn said by Aldous LJ. I agree
with him _that s 3Boars properly refused Mrs Cook an oral hearing

under paragracs 24 of the Scheme. The Board was entitled to take

the view tha: Zhzre wis =o dispute as to the material facts or
conclusions uzzn whi:tz zhe cdscision of the Single Member was

based anc thzt It that his decision might have

been wrong iz lzw They were entitled to take the
view that her zztlicaiion for a hearing appeared likely to fail
those crizertz zzd tnzt zan cral hearing would serve no useful
purpose. Trzir declsicn to reluse an application was final.

They have givzn clear 2nd sufiicient reasons for their decision.

1= case about which I wish to add
something to wzzI has zlready besn said by Aldous LJ. Mrs Cook
sought ar orzZzr Zfrom cthz Ccurt quashing the decision of the
Single Member rszlusint ~er application for compensation undexr
paragraphs 4 =z=2 15 oI th= Schame. As is clear from the decision
letter dazed I: March 18%2, the Single Member refused her appli-
cation agrply:-n: paracrash 6 ¢) of the Scheme. He gave his

reasons:

the Scheme require me to have
the deceased as shown by his

"ParagraI. S{ci zng 15 o
regard I I ok te

criminal = tlm@ of his tragic death the
decezsed a prison sentence for serious
crims, =222 the applicant that because of
that it , e that an award should be made
from puz_--c func of his death.®
It is clz=ar Irom tn=ss reasonmg that the Single Member was
deciding <tha: the =:zzrd shcould withhold compensation on the
ground thzt -1 consid:srsZ tha:t having regard to the character of

Mr Cook as snz»7 Dy his criminzl convictions it was inappropriate

that any awerZ De grznosd. Tn=z submission of Mr Newman who
appeared In tzis Cour: Zor Mrs Cook was put in two ways. First
it was said :tzzt it should bs inferred from these reasons that

the Singlz Merz=r "whillv disrsgarded the-blameless character of”

1.._1
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Mrs Cook znd had therefore failed to take into account a relevant
considerazion. Secondly he submitted that 1t was also to be
inferred zhat he had not considered whether some reduced compen-
sation wculd have been not inappropriate and solely considered
whether cr not ccmpensation should be wholly withheld. It was
accordincly submitted that we should conclude that the Single
Member hzd not applied the appropriate criteria and had not

exercisec the jucdgment (or discretion) recuired by paragraph 6.

Thess submissions each relate to inZerences which it was
said should be drawn from the reasons of the Singls Member and
therefors had to be made in zhe context of the actual circum-
stances under which Mrs Cook was making her application for
compensation and the grounds upon which it was based and take
into acccunt the adequacy of the reasons given by the Single
Member fcr his actual decision. Under paragraph 22 "where an
award 1s refused or reduced, reasons for the decision will be
given" bv the Single Member. The submissions of counsel for
Mrs Cook to this Court were vrather different from those to
Ports J; before us particular rellance was placed upon the
judgment oi Sedley J in ex parce Gambles [1993] PIQR 314 to which

T will hazwve to rezurn.
The Factual Context

Mr Coock haa a seriocus criminal record. Ze had been
sentencec to terms of imprisonmsnt on no fewer than four
occasions. The first of these was in 1956. In 1975 he was
convictec by a jury on two ccunts of robbery for wnich he was
sentencec by the trial judge tc 14 ysars' imprisonment. However,
in June 1377 the Court of Appsal guzashed thoss convictions. We
have not o2een told anything about the facts which led to his
being charged with those offsnces or to the quashing of the
convicticns. Mr Newman frankly accepted that the offences of
which he was convicted in July 1981 were of such gravity as to
make any examination of his earlier involvements with the
criminal courts academic. In 1981 he was-convicted of an offence
of armed robbery for which he received a sentence of 16 years'

imprisonment and an offence of possessing a firearm with intent
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o endanger life for which he was sentenced to three years'
imprisonment concurrent. He must clearly have been very
seriously involved in a major incident of vioclent criminal

conduct .

At the time of his death in Novsamber 1990, Mr Cook was
zerving his sentence at Maidstone prison. Ee was nearing the
zime when he would become eligible for parcle and as a result it

zppears (to guote from a document signed by Detective Inspector

o~
{

George of the Metropolitan Police which Mrs Cook had submitted

Zo the Board in support of her applicazion),

"he had a certain amount of freedcm in that he was allowed
an hour's exercise per day and this could be taken anywhere
in Maidstone within a seven-mile radius of the centre of
the town. Any previous exercise time he had not used up
could be saved and used at any given time."

Tnis lax regime gave him opportunities o meet up with his "long
zime girl friend" Linda Calvey and go up to London with her. In
coing so he was breaching ths terms on walch he was outside the
prison and he was unlawiully ar largs. Cn Monday 19 November he
went up to London with her aza.r and was there killed by her
zfter Daniel Reece, a serving priuscner on nome leave from prison
in Weymouth recruited oy Liniay Jaowvey 1o w111 him, had failed to
co so. The motive fcor tne murd-e:r f Mr Zock was never clearly
established but Mrs Tcocx in rarairaps - 2f her affidavit sworn
cn the 27 November 1>%I gilves goms .nli:cation of the circum-

stances. She says:

"Calvey, it trans;
connections. S
was actually se

was shot dead o
a foiled robber
sentenced to fi

rad extensive criminal
rusband in 1970 when he
izr robbery. Her husband
s later in the course of
Zn 1986 she herself was
~racy to rob."

Zt is therefore an inevitable infsrence that Mr Cook's death had
something to do with his association wizh known criminals.
Mrs Cook described her own position in the document in which

she asked for an oral hearing.  The -document supporting her

original application is not extant. It 1is accepted that it
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contained a similar statement and was seen by the Single Member.

She said:

"I am the applicant and I do not have any previous criminal
conyictions. I was entirely ignorant of my husband, the
deceased's, criminal activities and I was entitled to look
to him for my financial suppcort following his imminent
release from prison when he had been offered a job as a
tailor at a wage of £170 per week."

The Decision

It is on these facts that counsel submits that Mrs Cock was
enﬁitled to expect that, notwithstanding her husband's appalling
criminal record, she would be awarded at the least some reduced
compensation in respect of the criminal killing of her husband.
However he accepts, clearly correctly, that it was not irrational
for the Single Member (and the Board) to conclude that no award
should be made to Mrs Cook notwitistanding her good character and
lack of involvement in her husband's criminal activities. The
circumstances under which her husband met his death and his own
criminal record were sufficient to justify the Board in
concluding, in accordance with paragraph 6 of the Scheme, that
it was inaporopriate to make any award to her in respect of his

death.

It follows that this case does not come into that category

of cases where thea decision reguires some special justification.

To use an analogy, 1f makes an order for costs which

o}
0
0O
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H
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follow the svent, that orde suires no special Jjustification
and no special reasons need be given; 1f, on the other hand, some
special order for costs Is mads which does not follow the event,

the court needs to give reasons which justify such an order

arrived at on some wrong basis. What reasons have to cover
depends wupon the application which 1s being made and the

character of rthe decision.

Thus the reasons for the decision of the Single Member (and,
when relevant, the Board) must be suqH“as not to disclose a

decision which is irrational or arrived at on the wrong basis.
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Trhe decision of thes Single Member to refuse to make any award to
Mrs Cook was not on its face irrational. The reasons therefore
did not need to rerut & prima facie inference of irrationality.
As regards the making of the decision on the right basis, the
facts were not in cispute. The case wag one which necessitated
tr2 Board exercis:izg 1ts discretion under paragraph 6. The
rzasons of the Sinzie Member, short though they were, made it
c;ear‘thatAthe appi-cation was being refused under paragraph 6 (c)
and that it was ths character of Mr Cook as shown by his criminal
ccavictions which Zz2d the Single Member to conclude that it would
be inappropriate trzt an award should be made from public funds
i respect of nis desath. The reasons do not Jjustify any
irference that anv wrong principle was applied; the only
justified inferencs 1is that the Single Member .was applying

peragraph 6 in acccrdance with its terms.

The reasons ccniirm that the Single Member had regard to the
rezievant paragraph of the Scheme and arrived at his decision on
a ground which was provided for by the Scheme. Therefore
Mrs Cook's attack uoon his reasons cannot be sustained. She has
snown no basis for the inferences which she alleges nor for an

inzervention by a Courc by way of judicial review.
Ex Parte Gambles:

Th

®

Appellant submitted that a more exacting approach was
reguired and that zhe Court should say that the reasons were
iradequate and/or tres cecision flawed because the reasons of the
Single Member did not refer expressly to the good character of
Mrs Cook and did rnz: =xpressly explain why some partial award
should not have been mace. This submission was founded upon what
was sald by Sedley I i ex parte Gambles. Aldous LJ has already
set out how that czse came before the Divisional Court and has
summarised the relewant parts of the judgment of Sedley J. Like
Aldous LJ I have diZZiculty in accepting the correctness of that
decision but, in anv event, I consider that the statements of law
in the relevant partc of the judgment should not be approved by
this Court. Since -esaring this appeal, I have enguired to what

extent Gambles has Zzen referred to in subsequent cases. As far
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‘as can be ascertained, three other judges of the Divisional Court

have had occasion to consider Gambles. In two casss it has been

distinguished: R v CICB, ex parte Aston, 1% June 15634, Latham J;

‘R v CICB, ex parte Hopper, 7 July 1995, Buxton J. In R v CICB,

ex parte Jobson, 4 May 1995, a case under paragrara ¢{a), Dyson

J adopted the three questions posed by Sediley J anc acapted them
zo the case before him; however he did not consider that this
disclosed any invalidity of the decision of thne Zoard, and he
ingread Q@Clded the case before him on the ground that the Board
nad failed to give adequate resasons and remitted the application

o the Board. It appears tnat Gambles has not been referred to

[mi

[N

any judgment of this Court.

§-
+

In my judgment, Gambles sseks properly to extznd the scope
of judicial review from an assessment of the prozristy of the
decision to an evaluation of its merits. At pacs 318 of the

report Sedley J states that "the facts found by the Board are

apable cof sustaining the whols spectrum of possible decisions,

h

om a nil award to a complete award although the latter may well

pe frankly unlikely” thus recocnising that any one of those

decisions would not be irrational. He then continued:
"Accepting as I do the submission that it is more nearly a
moral judgment than a causative link that is postulated by
paragraph 6, 1t 1is still for the Board tc establish a

rational and proportional nesxus bestween the conduct of the
applicant before and during {and in other cas=s after) the
events and in other cases his characcter too, bafore these
can reduce or extinguish he award to which he would
otherwise be entitled.

(f

The Board in such a case as thnis has thersfcre o proceed
in three stages:

(a) Does the applicant's conduct make & full award
inappropriate?
(b) If so to what extent does the applicant's conduct

impact on the appropriateness of an award? -

{c} What award if any should tho’applicant ccnsequently
receive?
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I accept Mr Drzbble's submissioz that the Board's reasoning
goes from (& to (c), omittizz (b) entirely. In this
situation and =ven though the rszsons have been volunteered
rat the Court':z invitation rather than having been required
by law, i1z is not right for ths Court to supply a want by
assuming zhe zsxistence of the wvzry thing that reasons are

there to demcistrate, namely tzzt the conclusion has been
reached bv arn appropriate procsss of reasoning from the
faces.”

It is zppzrent from these cuotz:ions that the decision of

the Beoard in Gamb:ss was not on its face irrational nor did it

seek to found upcn some consideration which should have been

excluded. w23 no basis for a c:implaint that the applicant
had been decrri-vred cI a fair procsdur:s by reason of some absence
of reasons. Sec.ey J formulates a principle, which like
Aldous LJ I find lacking in clarizv, and then prescribes by
reference tc that trinciple a series I steps which he says must

be expressly spelt out in the resascos 1f a decision is to be
allowed to stand. What Sedley J Iz doing 1is, in truth, not
identifying arny dzfect in the decision bput criticising the
clarity and ths comdleteness of the thought processes as set out
in the reasons. He also would &rparently impose upon the
decision makar, ths 3oard, a burden c¢f s2stablishing, by reference
solely to wkat i1s z=xpressly statsd i the reasons, rationality
and proportional when the decisicr itself raises no guestion

t
of irrationality or disproportion.

Such considerz:iions may be relevznt to an appeal but do not

suffice for sectinz aside by way of -udicial review a decision

which 1is not primz facie irrational or improper. Where the
decision its=2lZ gives rise to arn iniszrence of irrationality or
impropriety, the resasons have to bz sufficient to rebut that
inference. In sucn a case the apprzach of Sedley J would be
appropriate. 3ut that was not the situation in Gambles. The

decision whethsr iz is appropriac:z ~at an award be granted is

for the Board oot the court. Unless the reasons had justifiesd

rf
oy
®

the conclusion tha decision was zacrually irrational or had

justified the infersanc

D

that the dec:iszicn has been arrived at on
an improper basils, the court was nc: ‘at liberty to quash the

decision. Judicial review 1is concermaed with the propriety and
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validity of the decision, not with the qguality of the
articulation of the reasons. The Jjudgment 1in Gambles, 1if
accepted as a statement of the law, would inevitably lead to the
quashing of decisions which were not invalid or improper and were

not flawed by any procedural irregularity.

Further, in my judgment, Gambles is inconsistent with the
decision of the Court of Appeal in R v CICEB, ex parte Thomstone
and ex parte Crowe [1984] 1 WLR 1234. Thoss cases also concerned
paragraph 6(c) of the Scheme. The claims arcse cut of fights in
which the two applicants had been involved. 3oth the applicants
had numerous previous convictions but the incidents in which they
were assaulted were unconnected with the circumstances of their
convictions. Each had been refused compensacticon by the Board.
They applied for judicial review on the cgrcund that the Board
ought to have had regard to the fact that their injuries did not
arise in any way from the conduct disclosed by their criminal
convictions; their applications were dismissed. The judgment of
Sir John Donaldson MR, with which the other members of the Court

of Appeal agreed, referred to the conclusion of the Board:

"The Board therefore retired to consider the case. When

they returned they said that, having regard to the applic-
ant's character and way of life as disclosed by his con-
victions, 1t was not appropriate that he should receive any
award at all from public funds"

and the appellants’' submissions that the Boarcd should have stated
some basis upon which it had concluded that the criminal conduct
was relevant to the refusal to award compensation. They
submitted that the approach of the Board left thes Board "free to
reach capricious decisions ... because the paragraph as construed
by the Board is incapable of judicial application”. Donaldson

MR continued:

"I am quite unable to accept the submission. The Scheme
does not give rise to any right to compsnsation. It con-
templates only that in some cases, more closely defined by
the terms of the Scheme, the public purse should be opened
to make ex gratia compensatory payments. The Scheme 1is
discretionary and the discretion is that of the Board. It
follows that the Board's decisions can be reviewed 1if it
misconstrues its mandate or, on Wednesbury principles, must
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be deemed to have done so since its decision is one which
no resasonable body could have reached on the facts if it
had correctly construed its mandate.

The public servant who befcre or after the event embezzles
public funds might well not be thought to be an appropriate
reciplent of public bounty, alchough that would depsnd upon
the circumstances and be a matter to be considesred by the
Zoard. A second (category] 1s ‘'the character anc way of
life' of the applicant, where it is much less liksly that
this will have any ascertainable bearing on the occurrence
of tne injury, but again may be such that the applicant
would not be thought to be an zppropriate recicient of
public bounty.

In each case although different categories of circumstances
can be taken into account, the issue is the same. Is the
applicant an appropriats recipient of an ex gratia
compensatory payment made at the public expense? As with
all discretionary decisions, There will bs cases where the
answar is clear one way or ths cihner and cases whilch are on
che porderlins and Inm wnich Zdiffsrent people might reach
different decisions. The Zrown zas left the decision to
the 3ocard and the Ccurt can ani sn d only intervene if
the 3oard has misceonstrusl 1I1g mand its decision is
vlainly wrong. Neither can oo - nt be saic of the
presant appeals.”

In my judgment, ex parie Satu les snoulc not be regarded as

good law. If the challenze t -ine 2=zisicn of the Criminal
Injuries Compensa:t.cni ESarl Canntl - mads good applying the
criteria stated in Trs tudoment ol D cnelascn MR, judicial review
mast be refused. Trhe Characti-r ot 1ne Scheme and of  the
Gecisions of the Zcard whicn rolersnt Lt is as stated by
Donz:dson MR. Unless 11 cCan s grncwn Tnhnat the Board has

0
Cisrzgarded the terms cf the Scrnem+, nz decision of trhs Board
a

Thne Regulrement for Reasons

Aldous LJ has referred to thz fact that the Single Member
is rzgulired to give reasons for nis decision. Under thes Scheme
only the Single Member was under an exprass duty to give reasons;

and ne only has to give reasons if he is refusing an award or is
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making a reiuced award. This is bescause there 1is a right of
appeal Zrom the Single Member to the Board under paragraphs
22-27. If -he applicant is to form a view about whether to be
satisfied w>.2h the Single Member's decision or to appeal, the
applicant musc be zble to understanc why the decision has gone
against him. n crder to prepare his appeal and apply for an
oral hearinc under paragrapns 23 and 24, and to make out his case
under paracrzpn 23, the applicant must be aware of the Single
Member's rezsons so that he knows which to accept and which to
challence &I Cn what basis to argus that an award, or dgreater

award, shouli rave been made in nis favour.

The clzssic s:atement of the s:tandard of reasons required

is to be founz In R2 Poyser and Mills [1964] 2 QB 467, per Megaw

"Tr2 wiols purpose ... was to snable persons whose prop-
ercy, C¢r whoss interests were besing affected by some admin-
istrative 4ecision or some statutory arbitration to know,
if the decision was against thsm, what the reasons for it

were. Jp to then, people's property and other interests
might Z= gravely affected by a decision of some official.
The ezision might ©De perfec:tly right Dbut the person

against whom it was made was _=2ft with a real grievance

cthat hz was nct told why ths dscision had been made.
prcoer zdSgUate reasons Tusc be given. The reasons that

'nich will not only be intelli-
2 substantial points that have.

As Lord Donz’dson MR said In UCATT v Brain (1981] IRLR at 228,
the reasons must "tell the partiss in broad terms why they lost

or, as tne c=
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In every case the adequacy of the

reasons mus:t despend upon the naturz of the proceedings, the

Fharacter oI ths decision making bods and the issues which have

been raised selore it, particularly if they include issues of

ract.

In the Zresent case the reasons of the Single Member were
pn any view Dbrief but no separate ground of application for
judicial revi.ew has been based upon this. They were adequate for
their purpcosz. They made clear the bzsis of the decision. They

enabled Mrs ook to understand why she had been unsuccessful and
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to prosecute her acz=al. Speaking for myself, I would prefer in
future to see rathsr fuller reasons in cases such as this; it is
usually a better przctice to make explicit what is otherwise only

implicit. However zhey sufficed for the purpose for which they
were required.

Conclusion

I agree that :tnis appeal fails and must be dismissed.
LORD JUSTICE BZLDZEM: I agree.

Order: apovzzl dismissed; applicant to pay costs of
reszondents, not to be enforced without leave of
the Zouxt; legal aid taxation; leave to appeal
denizd.
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