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CONSEIL > F* COUNCIL

DE LEUROPE % * X OF EUROPE

COUR EUROPEENNE DES DROITS DE L'HOMME
EUROPEAN COURT OF HUMAN RIGHTS

THIRD SECTION
DECISION

AS TO THE ADMISSIBILITY OF

Application no, 41903/9¢
by Susan STUART
against the United Kingdom

The Ewropean Cowrt of Human Rights (Third Section) sitting on 6 July 1999 as a
Chamber composed of

Mr J-P. Costa, President,

. Sir Nicolas Bratza,
Mr L. Loucsides, ,
Mr P. Kixs, .
Mr W, Fulrmann, :
Mrs .S, Greve,
Mr K. Traya, Judges,

with  Mrs S, Dollé, Section Regisoror,

Having regacd (0 Article 34 of the Convention for the Protection of Human Rights and
Fundamental Freedoms;

Having regard to the application introduced on 24 Apnl 1998 by Susas STUART
against the Unjted Kingdom and registered op 26 fune 1998 under file no. 41903/98;

Having regard to the report provided for in Rule 39 of the Rules of Cowr;

Having deliberated;

Decides as follows:
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THE FACTS

The &pplicant is 2 British national, born in 1960 and living in Banifshire, Scotland.
She {s represented before the Court by Mr C.S. Fyfe, a lawyer practising in Glasgow, Thc
tacts of the cuse, as submirted by the zpplicany, may be summarised as follows.

Betwuen the ages of seven and thirteen (1967-1973), the applicant was subjected 0
repeated and systematic rape and sexus! abuse by her step-fether, who lived with the
applicant, her mother and brother. The applicant was oo trighteaed to report the matter, but !
K - evonrually her brother, who wes also abused by their step-father, informed the police o =
S Decemnber 1996, The step-father wzs convicted in Aberdeen High Court in March 1997 of
rape and lewd and libidinous practices. He was senténced 10 seven years' imprisonment ip
regpect of his offences against the spplicant, and a further tues years® in respect of those

against the applicaat’s brother.

/ " THe abuse has had a highly devimental effect oa the spplicant, She has anempted
suicide on throe occasions and suffered depression and relationship problems which have led

. to two divorces.

On 26 February 1997 the applicant lodged un application for ¢riminal injunies
compensation with the Crimiindi Injuries Compensation Authority (“CICA™). On 11 April
1997 the CICA wrote 10 the applicant explaining that her application had been refused undec
paragraph 7(b) of the Criminel Injurics Compensation Scheme 1996, which expressly
excludes the payment of compensation where the criminal injury wes received before
1 October 1979 and the victim 2od gssailant were livisg 0geder at the time &s mernbers of

the same family.

The applicant lodged a review against this decision which was refused by the ClCa
on 16 Septemnber 1997, She then lodged an appeal to the Crirainal ln;unes Compensation
Appcals Panel. The appeal was refused on 12 January 1998.

COMPLAINTS

The applicant coraplatns, under Articles 3 and 3 of the Convendon, that the State is
under a positive obligation w provide pracucal 2ad effective protection apainst weatment
such as that caused to the applicent by her step-father, and that this obligation cxtends 10 the
provision of compensation when it curinot be obtained frora the perpetrator. She complains
under Article 14 in conjunction with Axticles 3, 8 and 13 that the distinction between victims
of criminal injuries who were living together as family piernbers with their assailants at the
relevant time, and other victims, is discriminatory.

THE LAWY

1 The applicant complains about the failure of the State 10 compensate her for the ill-
teatment inflicted by her siep-father. She invokes Articles 3 and 8 of the Convention, which

provide respectively:
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Adigle X:
“No one shall be subjected 0 tortwre or to iphuman or dégrading teatment of
punishment™ and

Article §:

“I. Everyone has the Tight 1o respect for his private ... life ...

3. Thexe shall be no interference by a public authority with the exercise of this right
except such as 18 in accordance with the law and iy necessary in & demnoctatic society
in the interssts of nauonal security, public safety or the cconomic well-being of the
country. for the prevention of disorder or crime, tor the protwection of health or morais,
or far the protection of e rights and freedoms o others.”

-

The Cowt recalls that the obligatdon on the High Conwacting Parties under Article !
“of the Convention (o secure 10 everyone within their jurisdiction the rights and freedoms
defined in the Convention, taken mgcthcr with Articles 3 and 8, requires States o take
measures designed to ensure that individuals within their jurisdiction are not subjected 10
torture or inhuman or degrading Tearment or punishment, or grave interferences with private
lite, including ill-rreatment administered by private individuals (see the A. v. the United
Kingdorn judpment of 23 September 1998, Reports of Judgments and Decisions 1998-V1,
§ 22 and the Stubbings and Others v. the United Kingdoro judgment of 22 October 1996,
Reports 1996-1V, § 62). Sexual abuse is unquestionably an abhorrent form of wrongdoing,
with debilitating efFects on s victitus. Children and other vulnerable individuals are endtled
10 State protection, in the form of effective deterrence, from such ill-treatment (see the above-
mentioned Stubbings and Others judgment, § 64 aad ste also the Aydin v. Turkey judgment
0f 25 September 1997, Reports 1997-V1, § 86).

In the instant case detertent sanctions were o existonce. Rape and sexual abuse is
regarded y005t seriously by Scottish law and is subject to severe maximura penalties.
Proceedings were brought agajnst the spplicant’s step-father, who was convicted and
sentenced to seven years” imprisonment in vespect of his assaults on hex. In principle, civil
remedics were also available provided they were sought within the statutory time limit. The
Court in jts above-mentioned Studbings and Others judgment found that the protection thus
afforded by the domestic law against the sexual abuse of children satisfied the requirements
ot Article § of the Convention and thar the Anicle did not necessarily require that States
should additonally provide unlimited civil remedics dn circumstances where criminal law
sanctiong wiere in opergtion (see the zbove-mentioned Stubbings judgment, §§ 65-67). For
sirnilar reasons, the Court finds that the State’s positive obligation under Ardcles 3 and 8
cannet be interpreted as roquiring a State to provide compensation to the victims of ill-
treatment administered by private individaals.

The applicant’s complaint under Articles 3 and 8 that she has been demied State

compensstion tn respect of her ill-treatment by her step-father is, therefore, incompetible
ratione materice with the provisions of the Convention, within the meaning of Asticle 35 § 3

of the Copvention, and must be rejected pursuant to Article 35 § 4.
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2 In addition. the applicant complains about the difference in treatment crested by |-
paragraph 7(b) of the Criminal Injuries Compensation Schemic 1996, between victitns of  {Qfs

eriminal injuries sustained before October 1979 who were living together o5 family members
with their assailants at the relevent time, who axe not entitled to compensation, and other
victims. She invokes Article {4 ofthe Convention, taken 1ogether with Articles 3, 8 and 13.

Article 13 ofthe Convention provides:

“Everyone whose rights and freedoms ay st forth in this Convention are violated
shall have an cftective remedy before 8 natonal authority sotwithstanding that the
violution has been commined by persons acting in an official capacity.”

Article 14 states:

( - . “The cojoyment of the rights and freedoms set forth io this Conventon shall be

secured without discriminstion on any ground such as sex, race, colour. lznguage,
religion, polidcal or other opinion, national or social origin, as€ociation with a
national minonty, property, birth or other status.™

The Court obscrves that Articles 13 and 14 complement the other substmcive
peovisions of the Coavention and the Protocols. They have no independent existence since
they bave effect solely b relation to the enjoyment of the rights and freedoms safeguarded by
those provisions. Although the application of Articles 13 and 14 do ot pecessanly
presuppose 2 breach of any other provision of the Convention and Protocols ~ and o this
extént Articles 13 und 14 are avtonoraons +, there can be no room for their application unless
the facts at issue fall within the smbit of one or more of the other Asticles of the Convendon
and Prowcols (scc the Abdulaziz, Cobales and Balkandali v. the Unjted Kingdom judgment

of 28 May 1985, Senes A no. 94, § 71).

As for the complaint under Articles 3 and 8 taken io conjunction %ith Articles 13 and
L4, the Court refers o its above-mentioned finding that the scope of the positive obligation
under Articles 3 and 8 does not extend 1o the pryment by the State of compensation for
injuries caused by the ¢riminal acts of private persons. It follows that the fact about which the
: ‘ applicant complains, namely the denial of compensaticn, does not fall within the scope of
Articles 3 or 8, and that Arncles 13 und 14 are not, therefore, applicable.

It follows that these cownplaints also arc incompatibie ratione materice with the
provisions of the Coaveation, withun the meaning of Article 35 § 3 of tbe Convention, and
must be rejected pursuant to Article 35 § 4.

For these reasons, the Court, by a majonity,

DECLARES THE APPLICATION INADMISSIBLE.

D | 34;/2'

.69

S. Dolle J-P. Costa
Registrar President
FROM:6814563 7136864 P

21-16-89 19:18 TOTEWING & CO

R R IR TSP G




‘:
S

19.

V] -

20.

21-10~99 10:15 TOLEWING & CO

ety s e e
PR e

T 2000-4ED 12:22 clca 0141 353 970 .
2/61/2800 11:52  9131-244-2023 FAX‘OMIgggCR?I?!\fIONAL JUST LG PACE 13 PAGE  1g/n
b

V- EXPOSE DE LA REQUETE

STATEMENT OF THE OBJECT OF THE APPLICATION

(Voir chaplet V de 1a nots caplicadinve)
(3¢ Part ¥V of the Dxplanatory Nek)

To secoure & decision of judgment by the orguns cstadblished under the Conveation
that the Applicant is the victim of & violstion by the Govermment of Articles

3, 8, 13 and 1t snd i5 ¢ntitled to compensation from the U.K. Covernment lor the
sabuse she zuffercd 3t the Rands of her step-fother vetween 1967 and 1973,  See

poper attached Jor further details.

" AUTRES INSTANGES INTERNATIONALES TRAITANT OU AYANT TRAITE L'AFFAIRE

STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS

(\{'oit chapaze V1 8¢ 13 nowe gaplicauve?
(Sce Port VI of 1he Laglanorory orct

Le roquérant a-t-i] soumis § une autre instance intemationale 4 enquéic ou de rtﬁcmcat les pricfs énonces dant

Ta peésenie requéie 7 8§ oui. fournir des indicuions déwiles 3 ce sujet.
Hove you submirted the above complaints 10 any other procedure of interrational investigasion or setdement?

If 50, give full detatls.
Xo.
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VI - PIECES ANNEXEES (PAS D’ORIGINAUK,
UIST OF DOCUMENTS UNIQUEMENT DES COPIES)

(NO ORIGINAL DOCUMENTS,
ONLY PHOTOCOPIES)

(Voir chapitrs Vil de ha note ca plicative, Joindre copit it 1outns g détislang menlionndes sout ch TV &t V1 Cisavane, $¢ procuscer. 34 bosoin, ket
Opies iR iRiirTY, 4 64 <33 Uitipatsbilié, explicuct Powduds Celles<i Be Pruvent P43 fre obiemuct. e G0CUMSHIS B¢ YOS 3CToRe Pas ITtowmés.)
{Sce Poct V11 of 1he Kaplamciury Nete, Tachudt toples of sll Yecirivas rcferved 19 mn Pacu IV and V1 above. If you €0 rorhave copict, yoe sincbld
wdaain thex. If you cannot obicin them. explaia why ngt. Ko documents will be returned 1o rgu.)

21, 3y fopy.of LIfA.apnlisatien, R S ——
by _AXkract. Sonvietion . of Ceorge, Alistodr Strachan

¢) . QrALL0A. Q1. Connsal reharios. Xo sinllar €230, 0L Mary Reddddo covs v

Q) Letter {rom CICA dated 11.0.97 poluzing compensution

tf» "
E2od I
RGP

¢) Lovter from CICA Auted 16.9.97 refusing Review

P) Letter &sted 12.1.98 (rom Criataal Injurics Compenczation Appesls Panel
' i refusing Appesl.
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VIU - LANGUE DE PROCEDURE SOUHAITEE
« STATEMENT OF PREFERRED LANGUAGE

(Vair chapiteg VT oc 1s eote cxpbcanwe)
(Fe¢ Pary VIIE of i Eaplanarory Neote)

22 ke pitfese recevoir i3 gloision de [ Commission en:  anglais/frangais®
Lprefer 1o receive the Conumission's decision in® EnglishiFoench®

IX ~ DECLARATION ET SIGNATURE . ‘
DECLARATION AND SICNATURE : ..

{Voir chapiac 1X de la powc cxplicasive)
150e Port WX uf the Lip oratury Mow)

(LY

3. Ie déuw en xomc conscience ¢t loyauté que \cs renseignements qui figureat sur ko présente farmule de requéte
3ont exacts & je m’engage 3 respecter le caracidre confidentie! de la procéaure de ta Commission.
I hereby declare tha, 1o the best of my knowledge and belief, the information I have given in the application is
correct end that | will respact the confidentiality of the Commission's proceedings,

23, $°il n’est pas indiqué clairement ci-aprés que le roquérant désire garder anonymat & 1'égasd cu public, il sera
considéré yu'tl n'w pas d'objection 3 c¢ que on ientitt soit révéiée:
1t will be assumed thas there is no odjection 10 the (dentity of the applicant being disclosed unless it is stated here

irt unambigeous terms that the applicars does object:
'

LacwWPLace TaomAllmtM.. . vececms DBRLDEIC o emmrossssnesomenssaresm smssresenen

............ D R T e R iidid

{Signatre du requérant ou v npré:mund
(Signasre of the applicant or of the represensctive)

* Biffer ¢ qui a¢ coavientpms. ’ '
Delrte o1 appropriate. QI
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